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FINANCIAL SECURITY 


Estate Planning for the American Family—and Business 


Editorial 


HERE have been very few cases, in 

recent history, of imitation of the 
archeological potentates who buried all 
their worldly wealth, often including a 
favorite wife beheaded specially for the 
occasion, along with a fatted calf and 
other delicacies for the ‘journey.’ But 
financial sophistication has not pro- 
gressed apace; many a man who worked 
a lifetime and denied himself or his fam- 
ily of current pleasures to save for later 
security, begrudges a few hours or a 
nominal fee for planning the wise use of 
these savings. 


His great-grandfather’s family could 
get by nicely with the deed to the farm 
and the old brougham, and his father 
might not do badly for himself, his sis- 
ters and brothers and widowed mother 
on the family business to which he had 
been trained by grandpa. But that was 
in the days before “rationing” of es- 
tates. The legal, tax and economic ter- 
mites of today can make the best inten- 
tions “aft gang awry,” as the auld Scot 
would say. For between intentions to 
provide for his family—or currently build 
or protect investments, business interests 
or other assets—and the accomplishment 
of them is many a pitfall for the lay- 
man. 


Professional and business men and wo- 
men know the value of specialization in 
their fields; they must come to see its 
value—to them—in the field of estate or- 
ganization. Wives have the most to gain, 
or lose, as they are the chief beneficiaries 
of whatever is left, as well as being the 
heirs to the responsibility of bringing 
up the family. It is a strange contradic- 
tion in these days of “equal rights” that 
they have (with notable exceptions!) so 
little say or interest in putting the finan- 
cial house in order. But before we blame 
the layman let us ask if the specialists in 
estate architecture and housekeeping 
have done their best to arouse interest 


and understanding of the perils and the 
possibilities. 

How can the professional estate archi- 
tects help John Q. Public and his family 
to “get the most for his money?” Here 
surely is the personal side of during-war 
as well as post-war planning. While it 
is definitely a Home Front job, it is all 
the more important today to conserve and 
make provision for the changes which 
war has brought. We are fast learning 
that there is no almighty guarantor, none 
but a minimum financial “security” that 
can be provided by government—it is our 
own security plan that is most impor- 
tant. In this task the accountant, the 
attorney, the life underwriter and the 
trust officer have essential and beneficial 
roles to play, if John Q. is to get a’ few 
percent on his money, instead of his fam- 
ily getting a few percent of it. 

The Estate Planning “approach” to 
prospects has been recognized by under- 
writers and trust officers as a worthy one 
and generally the most receptive. Some 
attorneys have shown excellent initiative 
in substituting this over-all view for the 
piece-meal job of will-writin’, and ac- 
countants have set many a business man 
on the road to personal as well as busi- 
ness solidarity. There have been some 
imposters, some peddlers masquerading 
under the cloak of fashion as Estate 
Planners, but these are visible to the man 
of discernment, and the work has begun 
to develop as a profession in itself, both 
as applied to personal affairs analysis 
and to business insurance and employee 
benefit plans. 

That the development of this vitally 
important function of modern life with 
or without father, to the mutual benefit 
of John Q., attorney, underwriter and 
trust officer, can best be accomplished by 
collaboration rather than by competition 
is the lesson of known successful practice 
in either field. And it cannot be done by 
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amateurs, anymore than the lamb can 
safely venture into the lair of bears and 
bulls, nor on a once-in-a-lifetime basis. 
Like yesterday’s newspaper, it needs 
careful composition and then periodic re- 
view. But because conditions may call 
for replanning is no reason to fail to 
make the original plan, for that would be 
akin to saying “there’s no use reading 
the paper—the news will be different to- 
morrow.” Like aircraft manufacturing, 
the production (or conservation) line 
must be put in operation based on a 
broad blueprint, and designs changed as 
conditions demand. Who is better 
able to know these demands than well- 
informed trustees, insurance men and 
lawyers? 

Nothing could be more appropriate 
than a survey of the present and future 
of collaboration between life insurance 
and trust business, as it was in affiliation 
with insurance that corporate fiduciary 
service was developed in the 1830’s. 
After the Farmers Fire Insurance & 
Loan Co. (now City Bank Farmers Trust 
Co. of New York) received trust powers 
in 1822, the New York Life Insurance & 
Trust Co. (now Bank of New York) was 
chartered in 1830 and two Philadelphia 
companies, The Pennsylvania Co. for In- 
surances on Lives & Granting Annuities, 
and the Girard Life Insurance, Annuity 
& Trust Co. (now the Girard Trust Co.) 
received their trust charters in 1836. 
(And it is interesting to recall that the 
first article on the life insurance trust 
plan, by C. R. Holden, appeared in our 
October 1922 issue.) 

This issue, then, begins with a pre- 
sentation of the Economic atmosphere 





TINY. 
o . 


wal 
wv 
om 
c 
ZX 
cS 


CciO Limits its work to:— 

“TOW Acting as executor, trustee 

and in other personal trust 

capacities . . . Managing investments for in- 

dividuals and institutions ... Accepting 
deposits of a non-commercial nature. 


FIDUCIARY TRUST COMPANY 


OF NEW YORK 
One Wall Street New York City 


*eseaRcH 


TRUSTS and ESTATES—June 1944 


which conditions the creation, conserva- 
tion and transfer of estates, and a dis- 
cussion of the alternatives to insecurity. 
This is followed by a definition of What 
Is Estate Planning, then an appraisal of 
the elements of collaboration and the 
means of making contacts. Descriptions 
of actual cases of typical requirements 
of estate owners and how they were pro- 
vided are followed by special articles on 
the role of trusts and settlement options, 
tax questions, and draftsmanship. Then 
come feature articles on various phases 
of employee benefit plans, closing with a 
bibliography on the subject. 


An article tracing the development of 
collaboration between trustmen and un- 
derwriters, originally scheduled for this 
issue, has been delayed due to the incapa- 
citation of the author, Franklin W. 
Ganse. It is scheduled to appear next 
month. Mr. Ganse is considered the pion- 
eer in this field, along with Basil Collins 
of Boston and Joseph White of St. Louis. 
It was under his aegis that the Life In- 
surance and Trust Council movement be- 
came a reality. The estate planning idea 
was first expressed publicly in Mr. 
Ganse’s article in the October 1924 issue 
of Trusts and Estates (then Trust Com- 
panies). 


“T & E” Sections Deferred 


In order to give a comprehensive 
coverage to the theme of this issue, 
and in view of paper limitations, ma- 
terial for the Magazine’s regular sec- 
tions—Capital Management, New Bus- 
iness, Trust Operations, Investment 
Policy and Fiduciary Law & Taxes— 
has had to be held for publication next 
month. 


Among the articles being held over 
for next month are: “Why We Estab- 
lished a Common Trust Fund” (an- 
swering objections cited in the May 
issue); “Tax Appeal of Corporate 
Debt”; “Labor-Management Commit- 
tees’; “Investment Management vs. 
Tax Saving,” and “Letter from Lon- 
don.” Also reports on recent State 
trust conferences, personnel changes 
and New Business Column. 





PERSONAL SECURITY 


The Role of Government and Private Financial Planning 


GERHARD HIRSCHFELD 
Director, Research Council for Economic Security, Chicago 


T is characteristic of the rapid 

change in the economic life of 
America, that the word “security” 
has acquired an entirely new meaning 
during the last two decades. 


Not so long ago, it meant personal 
financial security along with all those 
conditions that made for a degree of 
economic independence. It meant 
savings and life insurance, perhaps a 
house of one’s own and children who 
one day would go to college. It meant 
ability to work hard and ambition to 
get somewhere. Above all, it meant 
a good job at good wages, and the tra- 
ditional opportunity to rise from mill- 
hand to mill owner. 

Today, the term “security” seems 
only half a word and to millions of 
people it connotes nothing so much 
as “social security.” Millions of peo- 
ple have come to think of security in 
terms of safety without a struggle, in 
terms of a civil service job, of free- 
dom from worry, of state-guaranteed 
protection against sickness, unem- 
ployment, old-age. In short it has be- 
come most fully express- 
ed in the word “depend- 
ence.” 

But the old idea has 
maintained its validity 
through the years and is 
fully alive today await- 
ing recovery from the 
defeatist philosophy of 
the depression years. 


A Fundamental Contrast 


HOSE who follow care- 
fully the social and eco- 


nomic development of our 


GERHARD HIRSCHFELD 


times, will find that now we have two 
concepts of “security.” There is on the 
one side, private financial security, which 
takes its concept from the reward of en- 
terprise, from the risk of opportunity, 
from the foresight of careful budgeting, 
from the persistence of economic effort, 
and finally from the courage that is an 
important element of self-reliance. 


In contrast, public financial security 
takes its concept from the failure to 
create a steady income (not necessarily 
one’s own fault), from neglect to budget 
expenditures, from the inability to take 
risks, from the unwillingness to sacrifice 
some of the amenities of leisure and 
pleasure to a' program of hard and con- 
structive work, and finally from a readi- 
ness to rely on others for economic sup- 
port or assistance. Evidently there is a 
broad and deep gap between these two 
concepts and it may be noted that the 
contrast is not confined to the con- 
cept. 


The interest in private security will 
flourish during periods of opportunity. 
Prosperous times rarely know a demand 
for social security. That is the reason 
why today, in spite of powerful agita- 
tion, there is little feeling 
on the part of the broad 
masses of people for the 
immediate expansion of 
compulsory social security. 
This is only logical. In 
good times, there is no con- 
siderable unemployment, 
unless it is voluntary. In 
good times, one can save 
money for old-age, and 
often put enough money in 
the bank to provide for tem- 
porary emergencies or buy 
insurance against more 
permanent ones. 
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Affinity to Industrial Unemployment 


N contrast, the interest in public se- 

curity is at its peak in periods of de- 
pression. Our own social security pro- 
gram originated in the depression of the 
early 30’s. Moreover, the experience of 
virtually all the countries which have a 
compulsory system of social security, in- 
dicates that the plan originates in, and 
the demand for its expansion comes 
simply from, the inability of people to 
provide adequately for their own protec- 
tion and security. 

Bismark started social security in Ger- 
many in an attempt to appease labor. 
Social security originated in Great Brit- 
ain in 1911, at a time when there was 
social unrest in mining and other indus- 
tries; again it was expanded consider- 
ably in the middle 20’s, that is, after the 
first World War, when the influence of 
the Labor Party was at its height. Social 
Security in the Scandinavian countries 
has developed to its present high point 
as a result of labor pressure. The repre- 
sentation of labor is very strong in the 
Cabinets and the Parliaments of the 
Scandinavian countries; at least before 
invasion by the Nazis. 

Finally, New Zealand, which has per- 
simply from the inability of people to 
haps the most highly developed system 
of compulsory social security, has an out- 
right labor government. 

This is not to say that labor influence 
in these countries has exerted excessive 
or improper influence. It is to imply, 
however, that with satisfactory economic 
conditions, social security in these coun- 
tries could hardly have been developed to 
its present stage. The connection be- 
tween the demand for social security and 
the lack of economic security—real or 
imagined—seems self-evident. 

Is it not likely that even if we in 
America had a perfect banking system, 
we would still have the demand for social 
security? Even if our system of financ- 
ing and underwriting would be above 
criticism, we still would not be justified 
in expecting a solution of the social se- 
curity problem by purely financial or un- 
derwriting measures. We know only too 
well that the demand for social security 
did not have its origin either in the 
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financial or the insurance domain, and 
will hardly be basically solved there, but 
by a balanced national economy, with 
jobs and living wages for all. 


A Matter for Mutual Analysis 


OES this not mean that we should 

study social security in its source, 
in its national implication, rather than 
as a bomb-shell that is flung into our 
own back-yard, store, office or factory? 
Does it not mean that we should look at 
social security with the eyes of the aver- 
age citizen, who would much rather have 
economic opportunity than a system of 
enforced state insurance? 


Does it not mean that instead of being 
satisfied with the study of benefits or 
coverage or any other provision of the 
Wagner bill, the Delano report, or other 
social security proposals, we should seek 
to obtain all the facts on what these 
benefits would cost the average citizen in 
terms of higher taxes, in terms of re- 
duced investments, in terms of jobs that 
are never created, of higher wages that 
are never granted, of greater opportun- 
ity that never presents itself—either for 
himself, or for his children, or for his 
nation ? 

Although the two concepts of private 
and public financial security seem far 
apart, they actually stand upon the same 
premise. Both revolve around economic 
security. To the man who wants social 
security, it is the lack of economic se- 
curity that motivates him. To the one 
who opposes it, it is the promise, not only 
of economic security but of some reward 
beyond mere security that spurs him on. 


Two Concepts Poles Apart 


F the two concepts have the same 

premise, why, then, the contrast? The 
answer is that the two concepts are like 
trays on a scale. As one goes up (pros- 
perity), the other goes down (demand 
for social security), and vice versa. They 
are indispensable to each other’s exis- 
tence and inseparable. It is because of 
this intimate connection between econom- 
ic prosperity and social security that we 
cannot talk constructively about the one 
without talking about the other. 


After the first ecstacy of idealistic con- 





ception on the part of the advocates of 
social security, and after the first show 
of displeasure on the part of the oppon- 
ents, the social experiment may now be 
said to enter a period of real stress. Hav- 
ing recognized the two concepts of public 
and private financial security as oppo- 
sites, the next step would be to work 
from the opposite poles towards the cen- 
ter and to find a common basis of under- 
standing. 


Unhappily, the two groups are far 
apart. The protagonist sees social secur- 
ity as a manifestation of the lack of 
financial security. He argues that we 
have to have social security because our 
modern economy falls short of providing 
the minimum of economic security. To 
the antagonist, financial security implies 
the denial of the principle of social se- 
curity. He is inclined to say that we 
shall never get anywhere by putting a 
premium upon idleness and a damper on 
enterprise. 


Thus at cross-purpose, the obvious 
need is to eliminate the common preju- 
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dice and clear the way for an understand- 
ing of the opposite point of view. 


Misleading Assumptions 


N an article which appeared in Trusts 

and Estates, (May 1943) I stated that 
“In proposing a broad system of social 
security, the Beveridge and Delano plans 
make at least four basic assumptions: 


1. That a minimum of welfare for 
everyone is a requirement which takes 
precedence over purely economic or 
financial considerations; 

. That the economic organization of 
private enterprise has proved incap- 
able of meeting this requirement; 


. That the only agency capable of pro- 
viding this minimum amount of wel- 
fare is the Government; 


. That inasmuch as the need is abso- 
lute, and the Government the only °* 
agency to meet it, the only workable 
plan of social security must rest upon 
these two pillars, the prevalence of 
need and the institution of Govern- 
ment.” 


Trust service in Illinois 


QO” OF-STATE trust companies and lawyers will find 


this more than half-century-old institution especially 


well equipped through long experience to assume the 


ancillary administration of trusts and estates in Illinois. 


THE NORTHERN TRUST COMPANY 


50 SOUTH LA SALLE STREET—CHICAGO 
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No great insight into the economic 
process or the workings of history is re- 
quired to see that these assumptions are 
only partly correct. Columbus would not 
have discovered America, nor the pioneer 
crossed the prairies, New England fisher- 
men would not have chased the whale, 
cities not have developed the skyscraper 
or assembly line or research laboratories 
—if welfare for everyone had taken pre- 
cedence over considerations of initiative, 
incentive, enterprise, that are essential 
to economic achievement. 


A Misplaced Emphasis 


OR can it be doubted that private en- 

terprise has amply proved in the last 
3 years, and before that, in the last 300 
years, its ability of not only producing a 
minimum amount of welfare for every- 
one, but of creating the highest wage 
level that any country has ever been able 
to produce. 

In the face of all this there is still the 
undeniable fact that the citizen who is 
plagued by sickness, unemployment, dis- 
ability or old-age, would care little about 
the marvelous achievements of America’s 
past. The hungry man’s appetite is not 
for history. Unemployment benefits of 
$10 a week look better to him than the 
Empire State Building. 

If it is granted that private enterprise 
has an inspiring record of achievement, 
it has yet to show the ways and means 
by which the forces responsible for the 
demand of social security can be met and 
solved to the satisfaction of all concerned; 
of the employer and the employee, of the 
work-giver and the work-taker, of the 
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man who intends to reap large profits and 
of the one who is satisfied with a good 
living wage. 

Any device of social insurance alone 
cannot make true social security. It is 
the underlying economy which deter- 
mines its course and scope; as is readily 
admitted by Sir William Beveridge and 
other advocates of compulsory social in- 
surance. 

The best social security is that which 
comes from a steady job and good wages. 
From this recognition it is but an easy 
step to see that in order to provide this 
highest type of social security, it is neces- 
sary to create the conditions which are 
conducive to a fully active, that is, pro- 
ductive economy. 


The Problem for Planners 


HE problem which confronts the 

planners of our future economy, is 
whether the conditions responsible for 
the economy of the 20’s are likely to ap- 
ply to the kind of economy which may 
develop once this war is ended. But, as 
soon as the question is asked, the answer 
presents itself. 

The basis of our pre-1929 economy was 
the 8-hour day and the 6- or 5% day 
week. Upon this 44- or 48-hour week, 
our wages and salaries were based, and 
our living standard. In view of the pro- 
gress of science and technology it is more 
than doubtful whether private enterprise 
will be able to maintain a 40- or even a 
36-hour week over a period extending, 
say, from 1946 to 1956. In the 20th Cen- 
tury, the trend of working hours has 
been downward, and progress in scien- 
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tific operation and centralized manage- 
ment makes it altogether likely that the 
trend toward a shorter working-week will 
be accelerated correspondingly. 

In his address before the Association 
of Life Insurance Presidents in New 
York, December 2, 1943, M. Albert Lin- 
ton, president of the Provident Mutual 
Life Insurance Company of Philadelphia, 
stated : 

“Assume that under conditions of 
technological development and existing 
production facilities, this country can 
produce the goods and services necessary 
to support a given standard of living 
among the population generally, and to 
furnish support and care on a given 
standard for the beneficiaries of social 
security. If then it is desired to raise 
either of these standards, shall it be 
accomplished by varying the proportions 
of working time devoted to the two pur- 
poses or by increasing the total hours 
of work? ... As we look into the future 
it would appear that society is not going 
to have to answer so much the question 
‘Is social security worth having?’ as the 
question ‘How can social security pro- 
tection best be provided and how large a 
proportion of its working time is society 
prepared to devote to providing that pro- 
tection?’ ” 


Private Enterprise Can Do the Job 


REDUCTION in the number of 

working hours would mean that even 
a higher scale of wages would cause no 
appreciable, if any, rise in net income. 
New forms of compensation may have to 
be devised. It might be possible to cush- 
ion the wage-loss or self-cancelling wage 
increase sustained by the worker as the 
result of a shortened work-week, by some 
form of compensation which would con- 
tribute to the protection and security of 
the employee. 

Several plans looking toward that goal 
have already been initiated and are con- 
stantly being expanded and added to by 
private enterprise. Salary continuance 
plans, medical care provisions, hospital 
facilities, year-round guaranteed employ- 
ment, pension funds, life insurance, 
health and accident insurance and many 
other measures serve to supplement 
wages and salaries by tangible protection 
in case of sickness and accident, old-age, 
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reduced employment, and other contin- 
gencies. 


Businessmen are becoming increasing- 
ly aware of the far-reaching benefits, 
both to the employee and the employer, 
arising from these plans, and the time 
may not be far off when the major part 
of the American labor force will be cov- 
ered under this voluntary form of protec- 
tion, the major cost of which is almost 
always borne by the employer. 

These plans have the practical effect 
of contributing to the private financial 
security of the wage-earner and salaried 
person. As the number and scope of 
these plans increase, the demand for pub- 
lic financial security should diminish. 
Thus would be created true social secur- 
ity, based not upon the financial inade- 
quacy of the citizen’s resources, nor upon 
the dictate of a politically interested bur- 
eaucracy, but based upon the sound self- ° 
interest of private enterprise to provide 
its workers with their just share in the 
opportunities that come from individual 
ambition and the application of elbow- 
grease. 
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To the Bank 
Portfolio Officer 


‘THE management of the Govern- 
ment securities portfolio is a major 
problem in banking operation today. 

The complete facilities and excep- 
tional service of our 


U. S. Government 
Bond Department 


have been of value to officers of many 
banks throughout the country in the 
review of holdings, the selection of in- 
vestments, and in market transactions. 
_ We shall be pleased to have you 
consult with us regarding your U. S. 
Government portfolio problems. 


Guaranty Trust Company 
of New York 


Capital Funds, $294,000,000 


140 BROADWAY 
NEW YORK 15 
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WHAT IS ESTATE PLANNING? 


Outline of Basic Information and Remedial Action 


T. C. RICE-WRAY 
President of Powers, Rice-Wray and Co., Estate and Corporation Consultants, Chicago 


HENEVER an individual comes to 

possess wealth in excess of his in- 
dividual security and spending require- 
ments, the remainder of his property 
must take on primary significance to 
others—presumably to those for whom he 
feels responsible. Why then are such in- 
dividuals so careless and neglectful? An 
eminent psychologist gave me the most 
reasonable explanation I know. No one 
is capable of realistic conceptions except 
those based upon experience. Inasmuch 
as death happens but once, this realiza- 
tion becomes extremely difficult. In ef- 
fect, the individual sub-consciously be- 
lieves he is going to live forever. Estate 
planning is, therefore, a matter which 
can be postponed indefinitely. 

The secondary responsibility for in- 
adequate estate planning must fall upon 
the legal profession. Lawyers have to 
pay office rent like everyone else and, not- 
withstanding the high ideals characteris- 
tic of that profession, cannot afford to 
devote concentrated study and attention 
to it. The drafting of a will, for in- 
stance, being the most important docu- 
ment in a client’s life, ought to be well 
paid for; but it isn’t. The reason for 
this lies largely in the fact that lawyers 
themselves have long made 
a practice of drawing wills 
for little or nothing. 


A careful check has 
proved to the writer that, 
when the client has asked 
his lawyer to draw a will, 
he thinks he has presented 
his whole estate planning 
problem and received the 
best which the lawyer has 
to offer. From the law- 
yer’s point of view, he has 
done nothing of the kind. 
He has merely received 
what' he asked for. If he 


T.,C. RICE-WRAY 


actually had asked his lawyer to work out 
for him a comprehensive estate distribu- 
tion plan, he might have obtained a quite 
different result. The lawyer would then 
be in psychological position to ask him a 
great many questions which he might 
otherwise consider impertinent. 


Twenty-five years of experience in this 
field have convinced me that the trust 
officer is generally in the best position to 
take charge of estate distributional plan- 
ning. In the first place, he is in a posi- 
tion to be aggressive about it. In the’ 
second place, his motivation, resting in 
the desire for trust business, is rather 
remote and not particularly obvious; thus 
placing him in a somewhat disinterested 
relationship. In the third place, he can 
acquire the confidence of the estate own- 
er more readily than most other people. 
Without this, nothing can be accom- 
plished. 


Getting the Facts 


STATE planning should not be di- 
_4 rected at persuading a client to alter 
his fundamental desires to benefit those 
in whom he is interested. Its purpose is 
to supply information which will enable 
him to increase the effect of his purposes. 
This value depends not so 
much upon what he does 

but how he does it. 


The asking of impertin- 
ent questions is the foun- 
dation of our procedure. 
Through the years we have 
worked out a questionnaire 
which we considered suffi- 
ciently important and 
unique to be copyrighted. 
It is organized to gather 
the fundamental informa- 
tion without which no 
amount of intelligence or 
wisdom can function. It is 
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not difficult to obtain the answers to these 
questions if the procedure is prefaced 
with a warning that questions ordinarily 
considered impertinent are necessary in 
this relationship. 


Every individual accepting any re- 
sponsibility in the field of estate distribu- 
tion should utilize some such question- 
naire. It is much easier to get answers 
when using a typewritten form for the 
purpose and no one could remember all 
the necessary questions unless they are 
so organized. The questionnaire which 
we have had in use for many, years com- 
prises various major divisions as follows: 


(a) FAMILY DATA: This covers the 
whole family in detail, including every- 
one in whom the estate owner would have 
a probable interest. It begins with the 
husband and wife, follows through with 
the children (whether natural born to 
that marriage or otherwise acquired), on 
to the parents and brothers and sisters 
of the client and his wife, and concludes 
with inquiry as to other individuals out- 
side the family for whom the husband 
and wife might want to make special pro- 
visions. The parents of the client and 
wife are particularly important in this 
inquiry because, if they happen to have 
significant or taxable estates of their 
own, the desirability of going back one 
generation and adequately dealing with 
these estates is obvious. 


(b)) PRESENT PLANS OF TRANS- 
FER: This develops information as to 
wills and living trusts then in existence; 
and, in case of the latter, whether revoc- 
able or irrevocable. Copies should be ob- 
tained and carefully studied. 


(c) ASSETS AND LIABILITIES: 
This subdivision is directed to an inven- 
tory of ownerships in sufficient detail for 
the purpose. It includes cash, tangible 
personal property, securities (not de- 
tailed but subdivided into totals of listed 
stocks and bonds as well as of those un- 
listed), interests in close corporations or 
partnerships, mortgages, notes, real es- 
tate, and interests in trusts and estates 
created by others. The incomes of the 
parties are also ascertained and insur- 
ance on their own lives or upon the lives 
of others is investigated. This should 
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include a careful analysis of the actual 
policies. 


(d) MISCELLANEOUS INFORMA- 
TION: This includes such items as past 
gifts; in which case, copies of the re- 
turns must be carefully examined. About 
40% of our cases develop reportable gifts 
which have been overlooked. On the 
other hand, one of our clients just re- 
covered $25,000 of gift taxes which he 
should not have paid. Without this in- 
formation it is impossible to advise 
whether further gifts are advantageous 
and how and to whom they might be 
made. The form of title in real estate 
ownership is also important. For in- 
stance, joint ownerships usually involve 
special gift and estate tax liability. 


(e) CLOSE CORPORATIONS AND 
PARTNERSHIPS: Most clients will 
have the major portion of their wealth 
so invested. How will such ownership 
be taxed and at what values? For these 
purposes and for ascertainment of the 
income producing power of such assets 
to the heirs, we have developed a special 
“Business Interest Questionnaire.” 


Ist Report Section: “Factual Analysis” 


HE various types of information ob- 

tained under the foregoing question- 
naire headings are eventually transferred 
to the first section of our report under 
the above title. 


2nd Report Section: Costs of Transfer 


O one can even approximate estate 

and inheritance taxes without a 
thorough study of the facts and all docu- 
ments accompanying them. For instance, 
the probable method of valuing close 
corporation stock for tax purposes is un- 
certain and it makes a lot of difference 
in the estate liabilities. Doubt should al- 
ways be resolved against the taxpayer; 
it is safer to prepare for the worst. 


It isn’t enough to calculate the costs 
of transfer solely at the death of the 
husband. If the wife has or will have a 
taxable estate, the only way to get a real- 
istic picture is to calculate the taxes on 
both assumptions; that is, that the hus- 
band predecease the wife and that the 
wife predecease the husband. Both par- 





ents are interested in the welfare of their 
children. 


3rd Report Section: Liquidation 


ERE we set up the liquid assets 

available to the executor. Then we 
set forth the total estate liabilities, which 
include not only current liabilities, taxes 
and costs of probate, but also such items 
as specific bequests, to which many peo- 
ple give preference in will writing with- 
out realizing that it is in effect like writ- 
ing one’s note payable at death. 

The next step is to balance liabilities 
against liquid assets and show a surplus 
or a deficit. It is usually a shock to the 
estate owner when he sees those figures 
and in them he often finds the strongest 
motivation for better planning. It has 
the frequent effect of stimulating pur- 
chase of additional life insurance—on 
which we never have accepted commis- 
sions or emoluments of any kind. 

The last feature of this section visual- 
izes the distribution of the net estate 
under the original plans. 


Remedial Sections 


HESE three sections of our report 
are designed to bring into the clear 
all the problems with which the estate 
would have to contend if our customer 
had died when he gave us the case. There 
is no other way to search out all of them. 


We divide the remedial sections of 
our report into various subjects accord- 
ing to the nature of the estate and the 
problems evident to us. 


DISTRIBUTION: For example, there 
is always a section under this title in 
which we describe a type of will which 
might please our client and give economi- 
cal effect to his desires. The character- 
istics and usefulness of various types of 
trusts are also set forth. We hold the 
position that no one can do an intelligent 
job of estate distributional planning 
without an elaborate use of trusts. It is ° 
also easy to demonstrate that, without 
the trust procedure, taxes duplicate and 
multiply at successive deaths. After a 
study of the value of trust procedure ex- 
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tending over a quarter of a century, we 
are convinced that practically all the ob- 
jections to the use of trusts are based 
upon original bad planning of them. 
Much of it is due to inflexibility of one 
kind or another. 

BUSINESS INTERESTS: Unless a 
special report is made for the corpora- 
tion or partnership which represents the 
client’s present money-making activity, 
the subject would be dealt with under 
this title in his personal report. Here we 
undertake to point out how the tax haz- 
ards in regard to it may be minimized 
and what might be done by way of per- 
petuating that business as an income pro- 
ducing factor for his heirs. 


LIFE INSURANCE: Most people are 
well aware that the taxability of life in- 
surance has undergone _ substantial 
changes in recent years. All of it being 
now taxable in an estate means that per- 
sonally owned insurance is only worth 
from 75c to 25c on the dollar, net. The 
most common practice for avoidance of 
this shrinkage is to have other members 
of the family (particularly the wife) buy 


Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 


Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 
é. 
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insurance upon the life of the client. It 
is easy to arrange this procedure so as to 
avoid taxation as a part of his estate but 
the common effect is to make it taxable 
as a part of the estate of the purchaser 
at her subsequent death. Again a case 
of unnecessary taxes which ought to be 
avoided, if possible. 


GIFTS: This is a section usually in- 
cluded in our reports, either for the pur- 
pose of tabulating past gifts which should 
have been reported but were not, or for 
suggesting future gifts which might be 
made. Estates may be reduced and econ- 
omies effected through gifts, but how 
they should be made, in what form, and 
to whom, are questions which can only 
be answered by an evaluation of all of 
the factors involved. Wherever appro- 
priate, the irrevocable trust is the best 
procedure but we advise our customers 
to be exceedingly careful in taking any 
action which cannot thereafter be al- 
tered. 


REAL ESTATE: The treatment of 
titles and other factors under this head- 
ing frequently requires rather elaborate 
explanations. The most satisfactory and 
efficient handling of residence property 
is usually a matter of great interest. 
“Joint ownership” or “tenancies by the 
entirety” are very popular and usually 
very good so long as the total estate is 
not sufficient to be taxable by the Fed- 
eral Government, but they become very 
expensive and wasteful in the larger es- 
tates. 


MISCELLANEOUS: The determina- 
tion of indexed report sections depends 
upon the individual case but we often 
group under this sub-title items which do 
not require to be dealt with at length. 
Included might be such items as sugges- 
tions for the disposition of tangible per- 
sonal property, especially that located in 
other States which might otherwise call 
for ancillary administration. In these 
days the best and most economical own- 
ership specifications for the purchase of 
War Bonds is another item which might 
be so included. 

SUMMARY: Whatever the indexed 
sections may be and whatever the con- 
tents of them, we find it helpful to con- 





dense the whole report into numbered 
items on one page which serves as a 
working agenda and index. Here also 
“price tags” of tax savings are placed 
upon each suggestion for consideration 
and improvement. 


The Lawyer’s Responsibility 


UR service is primarily directed at 

the client and is intended to supply 
him with information essential to proper 
judgment and determination of his de- 
sires. It is secondarily directed to his 
lawyer because we always emphasize that 
we are undertaking to supply the in- 
formation necessary for well informed 
advice on the part of counsel. 


Perhaps it would be appropriate to add 
a warning to trust officers and insurance 
men that it is bad practice for anyone, 
under any circumstances, in any capacity 
to step in between the client and his law- 
yer. The line of demarcation between 
the assistance the layman can and can- 
not give in this respect is not easily dis- 
cernable. If any recommendation you 
make cannot receive the approval of your 
customer’s lawyer as well as his accoun- 
tant, it should be cancelled out of his con- 
sideration. The lawyer inevitably as- 
sumes the final responsibility in these 
fields; a responsibility which he cannot 
delegate to anyone. 


Probably there is no such thing as an 
absolutely perfect estate plan and it is a 
mistake to delay action entirely until the 
whole plan is worked out. With the com- 
prehensive picture at hand, coordination 
need not be prejudiced by action on 
specific items. Then, too, some folks have 
the erroneous idea that frequent changes 
in the tax laws are so devastating and 
comprehensive that the estate planning 
which may be good today is worthless 
tomorrow. The truth is that the funda- 
mental concepts and procedures have not 
suffered significant change since tax laws 
became a serious matter. 

Details do change, and it is important 
that a continuing service to estate own- 
ers be carefully maintained. However, if 
a thorough job is done originally and the 
planning is fundamentally sound, an es- 
tate can be kept continually up-to-date 
with comparatively little effort. 


' 


Funds of Community Trusts Up 


Charitable resources of 74 community 
trusts in the United States and Canada 
have risen to $57,135,194, according to a 
year-end survey by the New York Com- 
munity Trust. Funds at the close of 1942 
totaled $56,036,144. Community founda- 
tions in Chicago and New York remain the 
largest of such organizations. The former 
reported gross holdings of $10,846,070, in- 
cluding $2,500,000 in deferred assets, and 
the New York Community Trust had funds 
of $10,658,917, all available. Disburse- 
ments reached an aggregate of $1,739,619 in 
1943, compared with $1,725,095 in 1942. 
Last year’s largest distribution, $550,816, 
was made by the New York Community 
Trust. 
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“THE PHILADELPHIA STORY” 


Seven Keys for Opening Barriers to Successful Teamwork 


Copyrighted by STUART F. SMITH, 
General Agent, Connecticut General Life Insurance Co., ‘Philadelphia 
Described by J. L. WEATHERLY 


Assistant Secretary of the Fidelity-Philadelphia Trust Company and 
immediate past President of the Life Insurance and Trust Council of Philadelphia 


Five years ago Stuart F. Smith, 
with his associates, M. M. Kallman and 
R. F. Wagner, and the writer origin- 
ally appeared before a meeting of the 
Boston Life Insurance and Trust 
Council and their guests, to demon- 
strate in a “show” the right and 
wrong ways to make cooperative con- 
tacts between the Client, Life Under- 
writer and Trust Officer. Mr. Smith 
has graciously permitted use of the 
material used in that dramatized pre- 
sentation as a basis for this article.— 
Editor’s Note. 


N preparing the subject matter of 


the “play,” we realized more fully 
than ever before the great mutual 
benefit to be gained by the Client, the 
Underwriter and the Trust Officer 
by closely working together, entirely 
without competition, on a common 
problem. What was the best way to 
combine estate assets and life insur- 
ance proceeds under one master plan, 
using the facilities of the Insurance 
Company and the Trust Company and 
where would each serve the best in- 
terests of the client’s beneficiaries? 

We believed unquestionably that, 
entirely apart from and in addition 
to the important role played by the 
attorney, we could do a better job to- 
gether rather than separately. We 
realized that a great many Under- 
writers and Trust Officers by exper- 
ience and environment were as far 
apart as the North and South Poles 
and that the solution, on both sides, 
was education and personal contact. 
After reviewing many actual cases 


where every crime against a code of 
cooperation had been committed by 
both sides and after an exhaustive 
search of a common meeting ground 
we evolved a set of principles which 
apply today and have stood the test 
of actual experience. 


The SEVEN PRINCIPLES are 
discussed in the order of their selec- 
tion. 


1. Respect Each Other’s Institutions 


HIS requires a definite knowledge of 
‘oa the other fellow has to offer. 

The Trust Officer must understand the 
Policy Options. He must believe in the 
integrity and the performance of the in- 
surance contract. He must carefully ex- 
amine each policy and be sure to recog- 
nize in old policies the high guaranteed 
interest rates and favorable life income 
provisions. In the “old days” the Trust 
Officer frequently swept all the policies 
into a life insurance trust irrespective of 
the value of individual contracts. He did 
not always realize the importance of hav- 
ing the Underwriter “sit in” and the re- 
sult was not always beneficial to the 
Client. 

The Underwriter on the other hand 
frequently had no knowledge of the ser- 
vices the trust company could render. 
The value of options under the contract 
had been drilled into him by the home 
office and his general agent, and as a con- 
sequence much of his selling technique 
was predicated upon the use of options. 
He sincerely believed he was doing a good 
job and every time a Corporate Trustee 
was mentioned he vociferously pro- 
claimed, “No Guarantee! No Guarantee!” 
He frequently had no knowledge of the 
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type of assets in the client’s estate or the 
cash requirements of the Executor, and 
gave no thought to the sacrifice of other 
important assets that a lack of sufficient 
cash occasioned. He did not know of the 
need of “flexible” funds to meet unknown 
and oft recurring emergencies. And he 
also never knew the loss in thousands of 
premium dollars because he had failed 
to capitalize these needs, which have since 
been shown by scientific “Estate Plan- 
ning.” 

There is only one answer—joint educa- 
tion and joint contact. Unless both the 
Underwriter and the Trust Officer know 
these things, there is no way for the 
Client ever to know them and to benefit 
by them. 

Each represents great institutions. 
Both are in the business of protecting 
the beneficiaries of John Q. Public. Every 
time one “knocks” the other, he is de- 
stroying the confidence of the public in 
both. 


2. Recognize Each Other’s Knowledge 
and Experience 


O joint action can really succeed un- 


less both parties have confidence in 
the ability of the other to perform in his 
specialized field. 

The Underwriter is an individualist. 
His operating routine is largely of his 
own design. His success depends upon 
his personal initiative. He is a salesman. 

The Trust Officer is part of an organi- 
zation. His operating routine is gov- 
erned by the policy of his Company and 
his rule of conduct is of a pattern to re- 
flect the thinking of his institution. He 
is an administrator. 


We are proposing a beautiful friend- 
ship between two men of entirely differ- 
ent training and viewpoint. Sometimes 
the very manner of the Trust Officer may 
get the interview off to a bad start. If 
the Underwriter realized that there is 
“gold in them thar hills’ he will not be 
offended but will work as on any other 
prospect. 

On the other hand the Underwriter 
needs a lot of confidential information 
which the Trust Officer cannot give him. 
The Trust Officer, who sees the value of 
the Underwriter contact, can tactfully 
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suggest ways and means of obtaining the 
information through a word from the 
Client, etc. It is largely a question of 
attitudes. If the Trust man sees no 
further than his nose and appraises the 
Underwriter as a self-interested nuisance 
and if the Underwriter fails to grasp the 
possibilities for future sales and passes 
up the Trust Officer with one word 
“smug,” then all is lost. 


3. Be Tactful in Suggesting Changes in 
Each Other’s Plans 


HE one who originates the plan, has 

done the job to the best of his ability 
and is proud of the painstaking result. 
He has carefully covered each contin- 
gency and from his viewpoint “it’s good.” 
From his viewpoint. Here is where real 
diplomacy counts. Is the interview going 
to break up in a battle or is the client 
going to be best served on the theory 
that two heads and frequently two insti- 
tutions are better than one? 


How much should contractual guaran- 
tees be sacrificed for discretionary flexi- 
bility to meet unforeseen emergencies? 
How much of the.insurance dollars should 
be used for taxes and to protect perhaps 
hazardous estate assets? In optional set- 
tlements, have the rights of the children 
been considered in case of the remarriage 
of the widow? An endless number of 
matters for consideration where perhaps 
there is not any “one” answer but with 
cooperation the “best” answer can be 
obtained. Is either one wise enough to 
know all the answers? Both must be 
tolerant and willing not only to listen but 
to recognize the value of the other fel- 
low’s suggestions. 


4. Build the Client’s Confidence in 
Each Other 


HAT a grand chance for perfectly 

honest and sincere “back scratch- 
ing.” Each can praise the other fellow 
in a way that neither could do for him- 
self. Not a lot of quite evident “soft 
soap” but straight-forward truth. If the 
Underwriter says to the Client “I am 
taking you to the man I believe to be the 
most competent Trust Officer in town; I 
have worked with him for years and he 





certainly knows his business,” the Trust 
Officer gets off to a flying start. 


And if upon the signing of the docu- 
ments and the completion of the plan the 
Trust Officer says to the Client, “Don’t 
thank me, if it hadn’t been for your Un- 
derwriter this would never have hap- 
pened. You probably do not realize the 
conscientious attention this man has 
given to your affairs and the hours of his 
time he had unselfishly given to you and 
your family.” 

The Underwriter, perhaps for the first 
time, is really appreciated. He ceases to 
be just a salesman and becomes a friend 
and confidant of the Client. Even if he 
has already attained that position, it does 
him no harm to have an officer of a bank 
pay him this compliment. These words 
cost nothing but reap dividends in the 
building of mutual good will and confi- 
dence. 


5. Cooperate in Promoting the Life 
Insurance Sale 


STATE Planning brings out the 
need for insurance especially in 


larger policies. The facts and figures 
are clear and beyond argument. Tax 
needs, protection of a business interest, 
stock purchase arrangements, future 
emergency requirements; these are made 
possible by viewing the combined estate 
and insurance assets as a whole and con- 
sequently it is a job for both of us. 


The Trust Officer is the person who 
will actually pay the taxes. He is the 
person who will actually make the trans- 
fers under a stock purchase and sale 
agreement and the discretionary use of 
principal. He is the person who will 
actually handle the proceeds of the newly 
created insurance where options are not 
employed and yet he does not sell insur- 
ance nor does he receive any immediate 
benefit because of the sale. The client 
sees this and sees the logic of the pre- 
sentation and his sales resistance is defin- 
itely lower than if the insurance man 
was forcing the sale. We humans find it 
difficult to forget that the Underwriter is 
making a commission no matter how fair 
his presentation. 


But how did this all start? The Un- 
derwriter advises the client to have his 
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estate picture fully disclosed and checked 
by the Trust Officer. He advises the 
Client to put his general affairs and his 
will in order and present the picture to 
the attorney for completion. All this is 
a matter of service to the Client who 
realizes that the Underwriter can “make” 
nothing directly out of these recommen- 
dations. 


A beautiful indirect sale of each oth- 
er’s products and it brings results— 
proven results. This is no subterfuge to 
lull the Client into unconsciousness, and 
then unscrupulously pick his pockets— 
both of his pockets. On the contrary a 
real service is rendered by which the 
Client benefits most of all, and both of us 
will rise in his estimation. And Mr. Un- 
derwriter can sleep at night without fear 
that some smart competitor will come 
along and steal his customer. If-the job 
has been well done his competitor has 
nothing to offer. 


6. Be Unselfish in the Client’s Interest 


E must assume that we all have 

progressed sufficiently to realize 
that any unfairness to the Client which 
results in a profit to us has the usual 
kickback. But a lack of knowledge, how- 
ever honest, may bring the same bad re- 
sult. 


Back in 1930, when the Insurance 
Trust rush was on, many policies were 
swept into trusts without consideration 
of the individual contracts and many 
policies were “trusteed” which should not 
have been. The pendulum swung too far 
in the one direction. Then later on when 
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the Banks had the “measles” there was 
a great rush to options under the con- 
tracts and many Insurance Trusts were 
revoked in their entirety which should 
have been retained at least on a revised 
basis. Again the pendulum swung too 
far. 


Those of us who have been fortunate 
in going through both cycles have learned 
to use balanced judgment. The Banks 
have recovered from the “measles” and 
regained the public confidence. The In- 
surance Companies have had a fine rec- 
ord. The one thing that we must keep 
uppermost in our thinking is that there 
is no basic competition between us, it is 
simply a question, in each case, as to 
which institution can serve best. The 
“modern” trust officer will be just as sure 
to see that there is a basic guaranteed 
income under a “20 year certain for life” 
option, étc. and will be as careful in pro- 
tecting the values in old contracts, as will 
the Underwriter. The “modern” Under- 
writer will be just as sure that the tax 
needs and the emergency requirements 
are taken care of as will the Trust Officer. 
There is no competition but “Oh Lord, 
make us ‘modern.’ ” 


7. Keep the Originator in the Driver’s 
Seat 


ROM our experience this problem has 
to be solved more often by the Trust 
Officer than by the Underwriter because 
most of the cases are originated by the 
Underwriter and most of the interviews 
take place at the Trust Officer’s desk. 
The Underwriter’s living largely de- 
pends upon his gaining the complete con- 


SPECIALISTS UN ————— 


AUCTIONS 


ANTIQUES, ART, 
JEWELRY, LIBRARIES, Etc. 
Trust officers have long recognized our 
fine facilities and location for the dis- 
persal of estate properties, and our 


special: department of appraisals and 
inventories. Your inquiry is invited. 


PL .A.,4 A 


9-13 EAST 59th STREET, NEW YORK 
ESTABLISHED 1916 
E. P. and W. H. O'Reilly, Auctioneers 
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fidence of his customer. He has built 
himself, in the customer’s mind, as know- 
ing many of the answers in regard to 
Estate Planning with which the cus- 
tomer, in most cases, is entirely un- 
familiar. The Underwriter, up to that 
time, is perhaps the one source of such 
information to the customer. Remember 
that this psychological position means 
dollars to the Underwriter. 

The Underwriter, through his influence 
with the Client, arranges an interview 
with the Trust Officer regarding Estate 
matters wherein the Bank can be of ser- 
vice. So far so good, but, then what 
sometimes happens? The Trust Officer 
“takes charge” of the interview. He does 
not include the Underwriter—he does not 
defer to his judgment on controversial 
questions—he is the “works.” 

The Underwriter’s importance shrinks 
to zero and the customer is so impressed 
that the next time he has a question to 
ask he goes to the Trust Officer instead 
of the Underwriter with the result, if the 
Underwriter is the average human being, 
that he will never take another customer 
into a bank. 

This is rarely done deliberately by the 
Trust Officer, but only because he does 
not realize fully the Underwriter’s posi- 
tion. If the Underwriter would have a 
frank talk with the Trust Officer it prob- 
ably would never happen again and they 
would become real friends. 

The Underwriter, even in discussing 
technical details of a contract with the 
Client, can tactfully include the Trust 
Officer even if the Trust Officer is not en- 
tirely familiar with the subject under dis- 
cussion in cases where the Trust Officer 
had “started the case” and had called in 
the Underwriter at the suggestion of the 
Bank’s Customer. 

It is all a question of “human engin- 
eering” but there is dynamite in it. In- 
cidentally the development of the Life In- 
surance and Trust Councils has gone far 
in making real cooperation possible. 


The director of a Turkish insurance socie- 
ty ordered in his will, “that a window be 
built in his tomb so that he could continue 
to look out and laugh at the foibles of man- 
kind—H. T. Elmo, in The Spectator, May 
1944, 





BETTER PLANNING THROUGH LIFE INSURANCE 
AND TRUST COUNCILS 


N. BAXTER MADDOX 


Chairman, Committee on Relations with Life Underwriters, Trust Division, American Bankers Assn.; 
Vice President and Trust Officer, First National Bank, Atlanta 


ITH interest rates on the decline, 
the purchasing power of a dollar 
decreasing and taxes ever on the increase, 
proper estate plans are more important 
today than ever before. Capital must be 
conserved properly and distributed for 
the best interest of the family by com- 
petent experienced management, and 
taxes should be reduced to a minimum. 
Not only will we better serve our 
policyholders and clients through the me- 
dium of Life Insurance and Trust Coun- 
cils where estate planning is the basis 
of all discussions and programs, but both 
the life underwriter and trust man will 
receive a mutual benefit by increased new 
business. There now are Councils in 
twenty-two cities over the country, and 
we are attempting to increase that num- 
ber and strengthen those now in exis- 
tence. 


Advantages to Underwriters 


DVANCED underwriters cannot help 
but write more business through in- 
telligently cooperating with local trust 


companies, with whose functions they 
have familiarized themselves and with 
whose officers they have consulted. Un- 
derwriters who take the initiative in urg- 
ing trust company administration of 
their clients’ estates gain a ready wel- 
come and hearty cooperation from trust 
institutions to whom they direct business. 
The second advantage that life under- 
writers secure through this cooperation 
is a certain prestige as sound, profes- 
sional men and citizens of standing in 
their communities. This will result in 
material as well as intangible rewards. 
Underwriters realize that life insur- 
ance companies are limited in acting as 
trustees. They can exercise no discre- 
tion in the disbursing of funds, which is 
vitally necessary in numberless cases. To 
supplement the benefits of life insurance, 
the experience and discretion of trained 


executors and trustees are necessary. 
These the underwriter has in trust offi- 
cers. It is his proper function to look 
to the conservation of the insured’s es- 
tate by recommending trust company ser- 
vices. 


Common Objectives 


UR common interest should be, first, 

that everyone should make a will; 
second, that every estate should be com- 
petently administered, preferably by a 
trust institution; third, that everyone 
should provide his executor with suffi- - 
cient cash to administer his estate prop- 
erly, preferably by life insurance. 

Members of Life Insurance and Trust 
Councils meet together usually four or 
five times a year for dinner and a pro- 
gram of mutual interest, the programs 
consisting of talks by leading attorneys, 
tax consultants, life underwriters and 
home office officials on subjects concern- 
ing taxation, pension plans ana probate 
procedure. Another is the panel type 
program, in which a typical estate is 
planned by a series of questions and an- 
swers, in which the life underwriter, at- 
torney, tax consultant and trust officer 
each take a part and show how their 
knowledge and service assisted in work- 
ing out the best possible plan for hand- 
ling the estate. 

The companion committees of the 
Trust Division of the American Bankers 
Association and of the National Asso- 
ciation of Life Underwriters (the latter 
committee headed by Paul Dunnavan of 
Minneapolis) are furthering the cooper- 
ative movement between the life under- 
writer and trust officer and are eager to 
be of help where additional councils may 
be organized. They have recently re- 
affirmed the “Statement of Guiding Prin- 
ciples for Relationships Between Life 
Underwriters and Trust Men,” which is 
reprinted on the next page. 
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A STATEMENT OF GUIDING PRINCIPLES FOR 
RELATIONSHIPS BETWEEN LIFE UNDERWRITERS 
AND TRUST MEN 


Approved by the Executive Committee of the National Association 
of Life Underwriters and the Executive Committee of the Trust Division 
of the American Bankers Association in 1934 and reaffirmed by both com- 


mittees in 1944. 


Life Insurance Trust Relations 
Inevitable 


HE existence and continuance of 

active and intimate relations between 
life underwriters on the one hand and 
trust men on the other hand are inevit- 
able, because life underwriters and trust 
men deal habitually with different but 
closely related aspects of estates of the 
same persons. Consequently, life under- 
writers and trust men should have a clear 
understanding of and agreement upon the 
basic principles and practices underlying 
these relationships. 


Relationships Focus in Estate Analyses 
and Insurance Settlements 


[FE insurance trust relationships focus 
principally in insurance settlements 
and estate analyses. Life underwriters 
analyze estates to determine insurance 
needs, and trust men analyze estates to 
determine trust needs. In the analysis 
of the same estate it is desirable for the 
life underwriter and the trust man to 
collaborate in order that each may bring 
to bear upon the analysis his special 
points of emphasis. Such an estate an- 
alysis usually leads to a general plan for 
a will and a mode or modes of insurance 
settlement. Since the mode of settlement 
of the life insurance is an integral part 
of the general estate plan, it is desirable 
in such case for the life underwriter and 
the trust man to collaborate also in deter- 
mining the mode or modes of settlement 
of the customer’s life insurance. 


Life Insurance Trust Mode of 
Settlement 


HE life insurance trust is a mode of 
settlement, but, unlike the others, it 
is a mode that requires the introduction 


of a trustee. It is not a substitute for 
the modes of settlement offered by the 
life insurance company itself and should 
not be regarded as being competitive 
with optional modes of settlement. Every 
mode of settlement has its special func- 
tions and no single mode is equally ap- 
propriate for all cases. Consequently, 
life underwriters should acquaint their 
customers with the special and distinctive 
functions of all the modes of settlement, 
including the trust, and help them to 
select the mode best suited to their par- 
ticular needs. Trust men should present 
the life insurance trust as one but not 
as the only mode of settlement. 


The Use of the Terms “Option” 
and “Trust” 


HEN not payable in a lump sum 

there are two principal methods of 
distributing life insurance proceeds—(1) 
through the optional settlements of the 
life insurance policies, (2) through trusts 
administered by a corporate trustee. The 
term “trust” in connection with an insur- 
ance settlement implies a fiduciary obli- 
gation that is enforceable in a court of 
equity as distinguished from a contrac- 
tual obligation that is enforceable in a 
court of law. For the sake of clarity and 
common understanding of terms, a mode 
of settlement of insurance should be re- 
ferred to as a “trust” or “trust settle- 
ment” in those cases only in which the 
relation between the life insurance com- 
pany or the trust institution and the 
beneficiary is, in fact, an equitable rela- 
tionship of trustee and beneficiary and 
not a legal relationship of debtor and 
creditor such as exists under policy “op- 
tions.” 





Life Insurance Options 


OTH life underwriters and trust men 

realize the value and advantages of 
the optional settlements provided in life 
insurance policies. 


Insurance Trusts 


HE life insurance trust is the mode 
of settlement especially to be consid- 
ered in the following situations: 


1. When flexibility of administration 
and the exercise of discretionary powers 
are needed to meet emergencies that can- 
not be foreseen or requirements of bene- 
ficiaries that cannot be provided for be- 
forehand; 

2. When, in connection with business 
insurance, there is need for an impartial 
and responsible third party to carry out 
promptly and faithfully the plan under 
which the insurance was effected; 

3. When the immaturity, inexperience, 
or incompetence of the _ beneficiaries 
creates a need for the services of a local, 
experienced, and impartial financial ad- 
viser; and 

4. When the primary purpose of the 
insurance is to safeguard the estate 
against complications and shrinkage due 
to debts, taxes, and administration ex- 
penses. 


Advice of Life Underwriters and 
Trust Men Restricted to Their 
Respective Fields 


HILE life underwriters should be 

familiar with the basic principles of 
trusts, and trust men with the basic prin- 
ciples of life insurance, neither life un- 
derwriters nor trust men should give 
technical information or advice on mat- 
ters that lie within the province of the 
other. Instead of offering technical ad- 
vice or information on trust matters, the 
underwriter should consult with or call 
into conference a trust man of the cus- 
tomer’s choice; and instead of offering 
technical advice or information on life 
insurance matters, the trust man should 
consult with or call in a life underwriter 
of the customer’s choice. 


Acting in Concert on Changes in 
Estate Plans 


HE methods of distribution and ad- 
ministration of general assets and 


Ancillary 
Administration 


for Illinois 


Real Estate 


¢ No matter where the 
personalty under a trust 
may be located .. . if there 
is real estate in Illinois, you 
will find it a matter of good 
judgment to suggest Chi- 
cago Title and Trust 
Company as ancillary ad- 
ministrator. 


This company was 
the first to qualify under the 
General Trust Company 
Act of the State of Illinois 
and it has been continuously 
active in trust administra- 
tion since 1887. Our long 
years of experience in all 
types of fiduciary activity in 
this area, plus an unusual 
background in all real 
estate matters, qualify us to 
give you and your custom- 
ers full cooperation on both 
corporate and personal 
trust matters in Illinois. 


CHICAGO 
TITLE & 
TRUST 
COMPANY 


69 WEST WASHINGTON ST. 


CHICAGO 
Business Established 
in 1847 
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the modes of settlement of life insurance detrimental statements about one an- 
are integral parts of an estate plan. Con- other’s institutions or services. The best 
sequently, a trust man should not suggest interests of the customer and his bene- 
any material change in an existing es- ficiaries should be the paramount consid- 
tate plan that would affect the life insur- eration in all cases. In promoting the 
ance without first consulting with or call- best interests of the customer, the life un- 
ing into conference the life underwriter derwriter and the trust man find them- 
who had a part in working out the estate selves working together in mutual respect 
plan or the present insurance adviser of and helpfulness. 

the insured. A life underwriter should 
not suggest any material change that 
would affect the will or trust arrange- 
ments without first consulting with or 
calling into conference*the trust man who 
had:a part in working out the estate plan. 


















Life Underwriters and Trust Men 
Mutually Helpful 


IFE underwriters and trust men are 

both engaged in the processes of es- 
tate creation, estate conservation, and es- 
tate administration for the same cus- 
tomers. They should be mutually helpful 
to each other if they would be most help- WILLIAM C. wir 
ful to their customers. Mutual helpful- Trust Officer, Central National Bank 
ness implies that both life underwriters of Cleveland. 


4 5 : New President of American Institute 
and trust men will refrain from making of Benhios. . 


























DIRECTORY OF LIFE INSURANCE AND TRUST COUNCILS 
ADDRESS* 








SECRETARY 
Martin Scott 


NAME 








Scott & Co. 






Los Angeles 

















Denver Ralph D. Cowan U. S. National Bank 
Connecticut G. Harold Welch New Haven Bank N.B.A., New Haven 
Washington, D. C. John L. McElfresh Conn. Mutual Life 

Atlanta Oliver M. Pix Pacific Mutual Life 

Chicago Earl M. Schwemm _ 135 S. La Salle St. 
Indianapolis Milton Elrod Circle Tower 

Portland, Me. Dura S. Bradford First-Portland National Bank 
Baltimore F. Furnival Peard Maryland Trust Co. 

Boston William C. Coogan 150 Congress St. 

Springfield, Mass. Abe Suher Mass. Mutual Life 

St. Louis Donald D. Kelly John Hancock Mutal Life 
North Jersey Fred A. Ditmars Mass. Mutual Life, Newark 
Eastern New York Leon L. Tripp 90 State St., Albany 

Buffalo James T. Gunning Marine Trust Co. 

Rochester, N. Y. Charles Schaaff Mass. Mutual Life 

Syracuse Henry M. Lipes Phoenix Mutual Life 
Cleveland Thoburn Mills National City Bank 
Philadelphia T. R. Powell Manufacturers Life 

Allegheny County Ross S. Edgar Pittsburgh Life Underwriters Assn., Pittsburgh 
Seattle Robert G. Jones National Life of Vermont 
Milwaukee S. M. Driessen Marshall & Ilsley Bank 






*City is same as name of Council unless otherwise indicated. 





JOINT EFFORT IN ESTATE BUILDING 
AND CONSERVATION 


Overcoming Obstacles to Cooperation 


OLIVER J. NEIBEL 
Chartered Life Underwriter, Kansas City, Missouri; formerly a trust officer 


HE movement for cooperation be- 

tween life underwriters and trust 
companies got under way in 1924 and 
reached a great climax in 1928. Many 
love feasts and bethrothal parties were 
held but the wedding never took place, or 
if it did, there was a divorce proceeding 
shortly thereafter and the children of the 
marriage were left orphans, and like 
most other orphans, they didn’t have the 
protection and care they would have had 
if the marriage had been a success. 


In some cities, some real cooperating 
was practiced—like in all broken off mar- 
riages, there was some love but the trust 
men and life underwriters apparently 
didn’t really love each other. I was a 
trust officer in Kansas City during the 
honeymoon period. Some real results 
were obtained for a time, and I think we 
developed the real reason for enduring 
and effective cooperation between us—a 
common aim, some high altruistic ideal. 


That aim and ideal is to teach the 
American people to build an estate suffi- 
cient to care for themselves in old age, 
if they live too long, and large enough 
to care for those dependent upon them, 
if they die too soon; and to teach Ameri- 
cans to make plans so that the estate 
which they have built will be conserved 
and accomplish its purpose of protecting 
their loved ones from want. In other 
words, the aim towards which we should 
jointly strive is: To teach America estate 
building and estate conservation. 


Wrong Approach 


HAT have most Life Underwriters 
actually done in this cooperative 
movement? Their idea of cooperation is 
mostly limited to calling on the Trust 
Officers, drawing up their chair closely 


so they cannot be overheard and in a 
confidential whisper saying: “Give me 
the names of a few of the men you know 
who have large estates with big incomes 
and I will sell them life insurance and 
help you get their trust business”—or, 
worse yet, they will say, “Give me a let- 
ter of introduction telling them I am well 
posted on insurance and represent the 
best insurance company in the world.” 


Life Underwriters should know this is 
impossible; if a bank practiced it, they 
would be the first to complain, for if trust 
officers did it for one insurance agent, 
they would have to do it for all of them— 
and they might give a letter to some in- 
surance man directed to another’s best 
prospect. Then, too, the customers of the 
bank might not appreciate it. It would 
destroy the cooperative movement. The 
clients would soon get the idea that the 
bankers and the life insurance men were 
ina racket. “The Bank,” they would say, 
“makes me buy life insurance and the life 
underwriter insists I put it in trust with 
the bank.” 


These same underwriters, and others, 
have said time and again when asked by 
their clients what they think of putting 
their life insurance in trust: “What do 
you want to do that for? The life in- 
surance company will guarantee your 
principal and at least 3% interest. The 
trust company guarantees you nothing.” 
Such an Underwriter is prejudiced—he is 
not posted. What he says is true but if 
he would take a little time to investigate, 
he would find that the average return on 
trust funds is, over any period of years, 
as great as that received from life insur- 
ance companies and that due to wide di- 
versification and careful selection of in- 
vestments, the good trust companies have 
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an unblemished record of trust invest- 
ments. Of course, there are some cases 
where men leave such a mess behind 
them, even a trust company cannot save 
it from loss. 


True, there have been bank failures 
but that doesn’t mean losses to trust es- 
tates. And there have been life insurance 
company failures. Often times, the liv- 
ing policyholders came out better than 
the annuitants. Trust funds are safe in 
any of the large life insurance companies 
and so are they safe in any well managed 
trust company. We can’t cooperate if 
either of us casts any stones at the other. 


Just As One-Sided 


N the other hand, some trust officers. 

seem to take just as inconsistent a 
viewpoint. In their opinion, everyone 
should have all his life insurance in trust. 
They always make all of it payable into 
an insurance trust chiefly because they 
don’t know about the excellent distribu- 
tion plans offered by insurance compan- 
ies. Trust men and life underwriters 


need to study the other’s method of dis- 


tribution, and become thoroughly versed 
on the advantages and disadvantages of 
each—and, when they do, they will come 
to this conclusion: There is a place for 
each and each should be kept in its place. 
I can best illustrate this in my own case: 

My wife is guaranteed her bread and 
butter for life through annuity options 
with life insurance companies. Trust 
companies don’t offer annuities and no 
trust company could ever persuade me to 
change this. The rest of my insurance, 
for the education of my boy, additional 
income for my wife, for the payment of 
debts, taxes, etc., is payable to a trust 
company. Insurance companies can’t and 
won’t do what the trust company will do 
for my family on this portion of my life 
insurance. Why can’t Life Underwriters 
and Trust Officers see this and realize 
there is a place for both services? 


Conserving the General Estate 


HERE is one service a trust com- 
pany can do that the insurance com- 
panies can’t offer and there can be no 
question about competition. That is con- 
servation of the general estate. Insur- 


TRUSTS and ESTATES—June 1944 


ance companies can’t act as executor and 
trustee. 

All that has been said about the desir- 
ability of protecting the proceeds of in- 
surance policies is also true regarding the 
protection of the rest of the estate. It is 
even more important, for all a wife must 
do to get the insurance is to make out 
death claims and probably the insurance 
underwriter will do that for her; but if 
her husband dies and appoints her as 
executrix of his will, she must go through 
months and maybe years of technical de- 
tailed work before she can get possession 
of her estate. Every step she takes is be- 
set with pitfalls, complicated tax ques- 
tions, difficult legal decisions and many 
investment and business problems. Due 
to her inexperience, usually a big slice 
of the estate is taken out passing through 
administration. 

A life underwriter would do a great 
service to his clients and their families 
if he insisted on their making a will 
naming a trust company as executor and 
trustee or at least co-executor and co- 
trustee. He will profit himself—for when 
he once gets his clients thinking serious- 
ly about their estate matters, the need of 
life insurance will be forcibly brought to 
their attention and in the process of ar- 
ranging their affairs, they will expose 
to the underwriter and the trust officer 
their estate holdings and family affairs. 
With this knowledge the underwriter will 
be in a much better position to sell new 
insurance. 


Business Insurance 


HERE is another field where trust 

companies can serve in connection 
with life insurance proceeds—that is in 
business insurance cases. Here the fields 
of the underwriter and the trust com- 
pany are clear cut. The underwriter can 
furnish the funds for the survivor to 
purchase the interest of the deceased and 
the trust company can furnish the.ma- 
chinery or service necessary to carry the 
plan into execution. Without both ser- 
vices, the whole scheme becomes practi- 
cally unworkable and useless. Yet, some 
trust officers tell the members of a part- 
nership or close corporation that they do 
not need life insurance—that by some 
mystical process the survivors will get 





the money to purchase the interest of the 
deceased. What benefit will the widow 
and family of the decedent receive from 
a buy and sell agreement when there is 
no life insurance on the parties to such 
an agreement? The only chance of their 
getting any cash is that the business 
proves profitable, and if it is profitable, 
wouldn’t they be better off to have an in- 
terest in the business? 

I have also known some insurance men 
who have told their clients: “You don’t 
need a trust company to carry out this 
agreement; I will furnish an agreement 
for you to sign and I’ll make the insur- 
ance payable directly to your wives on 
the income plan.” They don’t realize 
such an agreement is unworkable and 
probably illegal and leads to litigation. 


When they become posted on these mat- 
ters, every insurance man will insist on 
a trust company being in almost every 
partnership or stock purchase agreement, 
and every trust man will refuse to accept 
such an agreement without life insurance 
to cover at least one-third the value of 
the interest to be disposed of. 


Active vs. Passive Cooperation 


HIS leads to my theory of successful 

cooperation between Insurance Men 
and Trust Officers. Many of them have 
the right idea about the field of each in 
this cooperative program but they are 
too passive about it. 

Let me illustrate: I, as a life under- 
writer, carefully arrange my client’s life 
insurance and I have even gone so far 
as to leave some of it out of the settle- 
ment option plan to be used to pay taxes 
and debts and administrative expenses. 
Then I say, rather meekly: “How about 
the rest of your estate, why don’t you go 
to your bank and get it arranged?” He 
says, “I guess that would be a good idea,” 
and I say, “It surely is.” He says, “I'll 
do it some of these days,” and I say, “fine 
—good-bye.” 

This is not cooperation, I should use 
the same sales ability to get him to the 
trust company of his choice as I did to 
get him to buy and arrange his insur- 
ance. My job is to get him to his trust 
officer; if he won’t go, at least find out 
what bank he prefers and tell the trust 
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Example of Trust Institution Collaboration 
with Underwriters: newspaper copy run 


over signature of Land Title Bank and 
Trust Company of Philadelphia. 


AY 


“But exactly what will 
my insurance accomplish?” 


It is not uncommon for a man to hesi- answer to his requirements, and en 


tate in the selection of insurance 
because he cannot foresee the changes 
and problems affecting the family or 
business he wants to protect. 

But, as you know, he can make pro- 
vision for those incalculable factors 
through the flexibility of a life insur- 
ance trust. Such a trust may be the 


able him to select his insurance with 
greater confidence. 

A conference attended by the prus- 
pective customer, his life under- 
writer, and a tfust officer frequently 
strengthens and amplifies the insur- 
ance recommendations of the under- 


writer. 


officer so he can go to him. I am doing 
this for his good and the good of his fam- 
ily. I am giving him a real service and 
I will profit. 

On the other hand, we have the passive 
Trust Officer. A customer comes into his 
department. He asks him how he wants 
his estate distributed and helps his at- 
torney get the will in force—making very 
little, if any, inquiry as to whether the 
estate is large enough to accomplish the 
customer’s objectives. He then asks about 
his life insurance and, if he has over 
$15,000, makes the customer feel he has 
a large amount. Or he may say in a half- 
hearted way, “Don’t you think you ought 
to have more life insurance to help liq- 
uidate your estate and accomplish what 
you want to do for your family?” The 
customer says, “I might do that some 
day but I can’t afford it now.” Then the 
Trust Officer says “It does cost real 
money doesn’t it?” 

This is not cooperation. The Trust Of- 
ficer should never accept a will from a 
customer without learning about the as- 
sets which will be distributed and weigh- 
ing those assets against what the cus- 
tomer desires to accomplish—and if the 
estate is inadequate, he should tell his 
client about it in no uncertain words and 
insist on more life insurance or on re- 
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duced provisions for the customer’s fam- 
ily. He should also compute the cost of 
dying and see to it there is enough life 
insurance to pay this cost. Why shouldn’t 
a trust officer pound the table a little 
about life insurance—it is to his benefit 
and to the benefit of his customer’s fam- 
ily. 
Why Trustmen Don’t 


HAVE talked with many a trust of- 

ficer and believe that failure to sell 
life insurance to his customers is due to 
one or both of two reasons: 

(1) He doesn’t believe in life insur- 
ance himself. 

(2) He thinks it is improper or be- 
neath his dignity to urge additional in- 
surance. 


Seldom do I find a trust officer who 
has half enough insurance himself. The 
principal reason trust officers don’t buy 
and recommend a large life insurance es- 
tate is that they have the bankers’ idea 
that they can invest their money to better 
advantage elsewhere, but the cold fact is 
they can’t. They don’t believe in life in- 
surance as an investment but itis. Trust 
officers would have much larger estates 
to manage if their clients bought more 
life insurance and less stocks and bonds. 
You have to beat 3% to 4% compound 
interest to beat the investment portion 
of life insurance. If their customers 
built a fund under the usual investment 
plans they would either have to live be- 
yond their expectancy or beat 3% com- 
pound tax free interest and have no loss- 
es of principal—to make such a plan per- 
form better than life insurance, and then 
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the investments might or might not pay 
cash at the time needed. 


As to the second reason, why should 
it be improper to urge additional life 
insurance? It is sound business common 
sense for their customer to do so. He 
comes for advice. If he needs insurance 
to complete his plans or to pay taxes and 
administration costs and the trust officer 
does not recommend it—isn’t he failing 
to give him the good advice he came to 
get? 


Life Underwriters must study and sell 
themselves on the wonderful service trust 
companies have to offer. When they un- 
derstand it, they will insist on their 
clients going to the trust company of 
their choice to get a plan in force which 
will protect and safeguard their estates— 
not to help it build trust business but be- 
cause their clients and their families need 
this service. 


Trust Officers on the other hand must 
study and sell themselves on life insur- 
ance. When they understand it, they will 
insist on their customers having adequate 
life insurance and sell them on going to 
the life underwriter of their choice—not 
to help build his renewal account but be- 
cause their customers and their families 
need this insurance. 


Competition for Dollars 


“Nearly two million of our competitors 
have been removed from the selling field 
due to the restrictions and emergencies of 
the war. The automobile salesman, the re- 
frigerator and radio dealer, the real estate 
man and the salesman of household utilities 
have, by one fell swoop been removed as our 
competitors for the wartime dollar. 


“With the return of normal or abnormal, 
buying conditions in the post-war world, 
we may expect the return of hundreds of 
thousands of salesmen in other lines of 
business as our competitors for the peace- 
time dollar. Likewise we may expect at 
least a partial adjustment of earning 
power in keeping with a decreasing cost of 
living.” 

Wilfrid E. Jones, exec. secy., N.A.L.U., before 

Life Insurance Advertisers Assn. at Roanoke, Va. 





APPROACH WITHOUT REPROACH 


Some Rules for Origination in a Practical World 


EARL S. MacNEILL 
Trust Officer, Continental Bank & Trust Company, New York 


CTIVITIES of trust institutions 

touch upon, and frequently are 
immeshed with, the activities of two 
other large groups: lawyers and Jife 
insurance men. In dealings between 
trustmen and lawyers a recognizable 
technique finally has developed: there 
are certain things that are “done” 
and certain things that are “not 
done.” But insurance men, apart 
from their several company organ- 
izations, are a more loosely organized 
group than lawyers; moreover, their 
collaboration with. trust institutions 
is a comparatively new development. 
It is hardly practicable at this time 
to blueprint a definite pattern for the 
relationship between trust people and 
people who write life insurance; but 
sketches precede all planning. This 
will be 4 rough sketch. 

We are only too familiar with the 
“fancy” picture. It starts with the call 
on Mr. Prospect who, with a minimum 
show of sales resistance, immediately 
telephones his lawyer and his trust officer 
—the assumption always being that every 
Mr. Prospect has a lawyer and a trust 
officer, all his very own. These gentle- 
men, who seem never to be hindered by 
pressure of work or prior engagements, 
appear with the suddenness of Aladdin’s 
genie at Mr. Prospect’s desk, whereupon 


a dialogue of unearthly devotion to the, 


subject at hand ensues. Facts are mar- 
shalled and logic rigorously applied. 
There is a happy order of assets: cash 
and securities, a home, life insurance and 
an interest in a close corporation. There 
is the usual trio of dependents: wife, son 
and daughter. The children are infants 
in the eyes of the law and none of the 
three knows enough to go in out of the 
rain. From the discussion, the trust of- 


ficer emerges with a Will and a Life In- 
surance Trust, the lawyer with a check 
for his services and the insurance man 
with $100,000 of new life insurance. 


Comes the Dawn 


UT things never happen just that 
way. A more likely story would be: 
Insurance man Paul Gogetter has been 
hanging on coat-tails of prospect Hiram 
Opps for past eight months. Opps is 
proprietor of war-profitable business 
which he is selling for a price which will ° 
net him $150,000 after debts and taxes. 
He has a wife, who kept him straight 
during his turbulent thirties and saved 
him from bankruptcy during his remorse- 
ful forties by loans from funds inherited 
from her Aunt Gertrude. He is ready to 
ditch her now; and she doesn’t care over- 
much, for their daughter is happily mar- 
ried to an up-and-coming certified public 
accountant. Opps declares to Gogetter 
his intention of retiring on the maximum 
income $150,000 will provide and with no 
greater provision for his un-dependent 
wife and daughter than the law requires. 
Gogetter calls on the boys in the home 
office to sharpen their pencils and on 
friends in other agencies to supply cov- 
erage in excess of his own company’s lim- 
its. Armed with a typical pamphlet 
bound in simulated leather (replete with 
charts and red-lettered captions) he 
makes a reconnaisance in force. This in- 
dicates the advisability of calling on re- 
inforcements to turn the Opps flanks. 
“Your lawyer?” But Opps replies that 
the only lawyer he ever used did occa- 
sional work for his company but he 
doesn’t want him to know anything about 
this particular affair. “Your trust offi- 
cer?” Mr. Opps looks mystified. 
Gogetter tells him, then, about his good 
friend, Edgar Selfless, Trust Officer at 
the Upright Trust, who is a whizz at “es- 
tate planning”; and after several false 
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starts, Opps (who has always done busi- 
ness with the Splendid National) meets 
Selfless and Gogetter in the conference 
room utilized by Selfless during the ex: 
ploratory stages of customer-relations. 


Theirs Not to Question Why 


ELFLESS listens with some disquiet- 

ude as Gogetter unravels a compli- 
cated plan, combining existing and new 
insurance with annuities temporary and 
deferred, which sounds like chaos at first 
but which will accomplish, it becomes ap- 
parent, substantially the results Opps 
seeks. While Selfless is pondering what 
he might do with $150,000 in the way of a 
living trust that might achieve similar 
ends with greater simplicity (as well as 
a flexibility that seems called for by the 
circumstances that Opps is only 53 and 
probably not nearly as ready to retire as 
he thinks he is) Gogetter turns to him 
with a flourish and proclaims, “There, 
Mr. Selfless, is our plan! What do you 
think of it?” 


Pity poor Selfless! For years he has 
cultivated the insurance brotherhood, 
seeking good-will and giving good-will 
copiously in return. With a few words 
he can blast—if only by the bomb of con- 
fusion—a program wrought with loving 
actuarial skill and, along with it, the 
hopes of Gogetter and his associates, 
which encompass not merely commissions 
but pride in a job well done. His train 
of thought is interrupted by Opps, who 
has suffered a twinge of remembrance. 
Here are figures his son-in-law would un- 
derstand. One might put up with his 
bumptiousness for the sake of the free 
advice so conveniently available from 
sources within the family. There are later 
conferences. The C.P.A. has ideas of his 
own. By way of topping off the mess, 
Opps’ deal falls through, and he is wait- 
ing now to see how his business will turn 
out after the war. 


Of course, it happens this way only 
once and the next time it happens some 
other way. Every Opps is a different 
Opps. Can rules be drafted—even ten- 
tative rules—to guide the relations of 
trust officers and writers of insurance in 
that collaboration which is urgently 
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needed if the wants of all the Mr. and 
Mrs. Opps in our world are to be prop- 
erly and adequately and satisfyingly 
filled? Well, we can try: 


Rules addressed to Insurance Men 


ULE 1. Before you bring the trust 
officer into a case, discuss its princi- 
pal features with him. 

You do this, first, as a precaution. The 
trust officer will help you if he can; but 
he, too, has goods to sell. If, in con- 
science, he feels that he must oppose you 
as an outright competitor and if, in equal- 
ly good conscience, you believe that you 
have the right answers to your prospect’s 
problems, you are justified in going it 
alone. Or let us put it this way: you 
wouldn’t be human if you didn’t. But 
there are two other possibilities: (1) the 
trust officer may express the opinion that 
you have a straight insurance case; or 
(2) he may show you how insurance and 
trust service can be combined to the profit 
of all concerned. Which leads us straight 
into 

Rule 2. Jf insurance alone is indicated, 
leave the trust officer out of the case. 

Do not regard the trust officer as one 
of your selling “tools.” Too often the 
insurance salesman (as did Gogetter in 
the case of Selfless) looks on the trust 
man as an aide supplied by bountiful Pro- 
vidence for the expansion of his—the in- 
surance man’s—good works. But trust 
people, like any other sort of people, dis- 
like to be “used.” Besides, it is time-con- 
suming and the trust officer has no time 
to spare from his job. On the other 
hand, if preliminary discussion with a 
trust officer of your acquaintance indi- 
cates that a case is one in which both 
might have an interest, then apply 

Rule 3. Ascertain what trust institu- 
tion is preferred by the prospect and con- 
fer next with that institution’s trust of- 
ficer. 

This is quite obviously desirable from 
the insurance man’s standpoint: he 
doesn’t have to “sell” a bank on top of 
selling his insurance. Perhaps your trust 
friend would like the chance to sell a 
rival bank’s customers; yet he can spend 
an inordinate amount of time in wild 
goose chases pursuing such a policy. So 





your selfishness is not entirely to his dis- 
interest: let him dig out his own trust 
prospects. He has co-officers and, per- 
haps, an advertising manager and a new 
business staff; the exercise will do them 
all good. Of course, if you can casually 
find out, early in your discussion, the 
name of the bank with which your pros- 
pect does business, then you can telescope 
Rules 1 and 3 into one operation. 


Rule 4. When you put your case in the 
trust officer’s hands, you must subordin- 
ate immediate profit to service. 


The trust officer now is your full- 
fledged collaborator, pledged by implica- 
tion, if not expressly, to aid you all he 
can. But, after all, he has his own slant 
on the problems involved. You are going 
to him for the sake of his experience, 
which has known every imaginable fam- 
ily situation; and for the sake of his ex- 
pertness in such fields as investments, 
taxation and accounting. If he is con- 
vinced that a living trust is better suited 
to a particular situation than annuity 
contracts—well, that is why you got him 
into the picture: to tell your client just 
that thing. Since your pre-collaboration 
has indicated that insurance and trust 
needs jointly exist, you may rest assured 
that insurance objectives will be included 
in the trust officer’s presentation. You 
may sell less insurance at the moment— 
but if you had gone it “whole hog” you 
might not have sold any insurance at all. 
Your great gain, in any event, will be in 
enhanced reputation for doing a first- 
class job—by demonstrating that your 
client’s interests come first. 


And Rules the Trust Man Should 
Observe 


ULE 5. 
ance 
trusts. 


Be receptive to the insur- 
man’s proposals involving 
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This may seem, to be a witless and 
wholly unnecessary -injunction. So it 
would be, were it not for the innumer- 
able instances of complaint by insurance 
men that trust officers of various Icicle 
Trusts have registered reactions varying 
from ignorance to disdain toward a sug- 
gested business insurance trust, or a 
pension trust, or some other development 
in the field wherein the trust officer’s in- 
terest presumably lies. Because of treat- 
ment they have received from trust peo- 
ple who are either cool or hostile to trust 
business involving life insurance, many 
insurance men dread the prospect of 
bringing a trust man into a situation— 
will find alternatives if they can. Plain- 
ly, the trust institution which makes its 
receptiveness widely known—by example 
as well as by advertisement—will get so 
much of the insurance man’s business as 
the latter is able to control. To that in- 
stitution will come not only insurance 
trusts but Will appointments and other 
valuable by-products. 


Rule 6. When an insurance man brings 
you a case, do not. press trust service if 
insurance will adequately do the job. 


Like every “rule” here cited, this is 
elementary: wouldn’t be worth mention- 
ing if it were not breached so often. This 
involves no more than a proper expres- 
sion of gratitude to the insurance man 
who made possible the trust man’s parti- 
cipation in the case. It is also good busi- 
ness—if the trust man desires more such 
opportunities. 


Rule 7. The trust man (assuming that 
circumstances justify his continuance in 
the case) should “sell” as actively as his 
insurance associate. 


Here, presumably, each expects to 
benefit: there will be new insurance and 
a Will or trust. The trust man should 
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not expect the insurance salesman to do 
all the batting and all the base-running 
while he sips soda-pop on the sidelines. 
He is a co-salesman, now. His methods 
may involve judicial attitudes—but they 
must be to some purpose other than self- 
gratification. 


Lawyer—Third Base or Short-stop? 


HERE is one important contribution 

the trust officer can make to the clos- 
ing of a sale. If the joint efforts of the 
life underwriter and the trust officer have 
blossomed into a full-blown “estate plan,” 
then a third supplier of service perforce 
enters the picture: the lawyer. We men- 
tioned him in the opening scenario, where 
he appeared as promptly and performed 
as unfailingly as the other participants 
in the drama. But the lawyer (as both 
the insurance man and the trust man 
have discovered) does not always supply 
the pat, stock answers. He may knock 
the two laymen’s pretty edifice into a dis- 
order of scattered cards. It is his duty 
to his client to do precisely this, if his 
legal training and experience tell him 
that a card house has been offered rather 
than a sound legal structure. 


Here the trust officer can be of the 
greatest help to his insurance colleague. 
His work has been more along the law- 
yer’s line than the work of the salesman 
has been. He speaks, moreover, his own 
patois of the lawyer’s language. He will 
endeavor, therefore, to make the plan 
law-proof. By conversations beforehand 
with the lawyer he can lay the ground- 
work for more formal discussions be- 
tween lawyer and client and as an inter- 
preter of the plan he will be persuasive 
in advancing its adoption. Faulty plan- 
ning and lack of understanding are time- 
consuming factors; by minimizing both 
of these, the trust man can do much to 
expedite the passage of a case through 
the office of a busy lawyer. 

Sometimes—as we have seen—a fourth 
factor enters: the accountant, who is be- 
coming more and more a factor in the 
financial affairs of individuals as well 
as corporations. Here again, as in the 
ease of the lawyer and for similar rea- 
sons, the trust officer can be an effective 
middleman. 
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Trustman Initiative 


HE seven tentative (and elemen- 

tary!) rules, it will have been ob- 
served, relate particularly to collabora- 
tion in cases wherein the insurance man 
has been the finder of the business. The 
insurance man, it is unnecessary to com- 
ment, would be even happier with colla- 
boration sparkplugged by the trust offi- 
cer. 


Because the allotted space is nearly 
filled, the latter phase must be treated 
briefly. Less often can the trust com- 
pany official be the primary factor in col- 
laboration. In the first place, he is out- 
numbered—perhaps 100 to 1. He wants 
all of the insurance fraternity to be his 
friends. If he plays favorites, he is lost. 
Even if he maintains a representative 
list of qualified underwriters from whom 
his trust prospects may select, he courts 
the suspicion and ill-will of all who may 
be excluded from that list. You say, “But 
certainly the trust man can indicate the 
need of insurance in a given case; and 
recommend that the prospect consult his 
own underwriter!” Yes, he can do that 
—and very often does. 


He may find it expedient to purchase 
an actual annuity in the course of admin- 
istering an annuity type trust; or in the 
projection of potential tax liabilities he 
may urge business insurance as a means 
of avoiding costly liquidation. 


It used to be that a veritable parade 
of insurance salesmen would pass through 
trust company offices, seeking confidential 
“leads’”—querulous, often, if the trust 
officer refused to breach his basic rule 
of confidentiality. Today, the under- 
writers are better informed as to the 
trust company’s limitations; they accept 
the situation. They, too, respect confi- 
dentiality, and divulge no names without 
the client’s permission. These men are 
satisfied generally with one-way colla- 
boration if it is sincere and productive. 
Rules of conduct are of far less conse- 
quence than good intent; loudest of all 
speaks performance. 


| Join the “Fighting Fifth’ | 
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ESTATE APPROACH BY UNDERWRITERS 


I. AUSTIN KELLY III 
New York City 


N increasing number of underwriters 
are devoting their entire time to es- 
tate planning work. Of course, they do 
not handle the legal work involved. They 
either work with the client’s own attor- 
ney or, if so requested, recommend a com- 
petent attorney to him. A _ reasonably 
successful underwriter will bring in, un- 
aided, fifty to sixty cases a year. 


A progressive underwriter has four or 
five interviews a day—not just calls, but 
planned appointments. He first ascer- 
tains the answers to a series of questions 
pertinent to his client’s estate problem 
and reviews his client’s policies, trust 
agreements if any, and will. He then 
prepares a report based on a considera- 
tion of the entire situation. In the first 
part of this report, the underwriter as- 
sumes the role of a hypothetical executor 
to the extent of showing his client the 
present and future status of his estate, 
and exactly what would happen if the 
client were to die immediately. The sec- 
ond part of the report consists of recom- 
mendations for improving the estate and 
facilitating its distribution. The third 
part shows the picture in regard to trans- 
fer costs and the possible savings in in- 
come tax, if the client accepts such recom- 
mendations. The preparation of this re- 
port involves conferences with an attor- 
ney, a trust officer, and often with an 
accountant; also the careful review of 
all recommendations before their presen- 
tation to the client. 


The Three Estates 


HE problems involved are incident 

to the co-ordination of the client’s so- 
called three estates. The first of these 
is his “outside estate,” consisting of 
stocks, bonds, real estate, et cetera. The 
question here is mainly one of figuring 
the federal estate tax, state inheritance 
tax, executors’ and attorneys’ fees, and 
probate costs. 


The next step in the report is to study 
the process of liquidation, recommending 


any possible means of making legitimate 
reductions in transfer costs, and to make 
some provision for the avoidance of 
forced liquidation. The underwriter must 
examine the estate with an eye toward 
saving as much of the cream for the fam- 
ily as possible with as little as possible of 
the skimmed milk. 

The underwriter’s second estate study 
consists of a complete analysis of the 
man’s business. This may call for a 
stock purchase plan with funds held in 
escrow and secured by life insurance. It 
may call for some arrangement for con- 
tinuing the business until an heir is able 
to take charge. Some form of pension 
or group insurance may be needed, or the 
situation may best be covered by arrang- 
ing a sale to another partner or employee. 

The third study involves a review of 
the client’s present and proposed life in- 


surance contracts from the tax standpoint 
and also as a check-up on whether the 


policies include all the valuable safe- 
guards which many companies are now 
willing to include. 

Next the client’s will comes up for con- 
sideration as it is the instrument which 
co-ordinates the three estates. The ad- 
vantages and disadvantages of individual 
and corporate trustees invariably enter 
into this discussion. The underwriter 
pulls for the corporate trustee. He is free 
to recommend and likely to be listened to 
because he is obviously not on the payroll 
of any trust company. 


Working With the Bank 


NCE the estate plan has been worked 

out and the will drawn, there should 
be some provision for the review of the 
estate at least once a year since changes 
in family fortune or newly enacted laws 
may affect it. This review can be hand- 
led very suitably by the bank. 

There are a number of ways by which 
co-operation between the trust officer and 
the underwriter may be advantageous to 
the bank. One instance occurs when an 
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estate heeds liquid funds and a life in- 
surance policy has been recommended to 
provide them. This type of policy is 
often made irrevocable and payable to 
a trustee under an agreement whereby 
the trustee purchases the securities or 
other assets from the estate for cash and 
the trustee holds the property pending 
liquidation. There are also stock pur- 
chase agreements under which the insur- 
ance policy involved is placed in escrow 
with the bank along with the stock and 
the agreement itself. Other times a vot- 
ing trust, necessitating a corporate trus- 
tee, is recommended. 


The successful underwriter calls upon 
the type of person who is also the trust 
officer’s prospect. Not being connected 
with a bank, the underwriter is likely to 
hear freely expressed opinions about 
trust services in general and trust com- 
panies in particular. Such opinions, not 


otherwise readily available, are frequent- 
ly valuable to new business departments. 


What can the underwriter gain from 
co-operation with the trust officer? 


First, once he has assured the trust 
officer of his qualifications and ability to 
do estate work, he hopes to be able to 
refer clients to that trust officer for re- 
assurance as to his reliability. Second, 
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joint meetings between the underwriter, 
trust officer and client, give an opportun- 
ity for mutual assistance. 

Many banks recognize the fact that 
mutual confidence breeds mutual aid, and 
have organized study courses for under- 
writers and bank employees along the 
lines of common interest. Some of these 
courses occasionally feature a talk by an 
underwriter. Such methods dispel the 
underwriter’s feeling that he is not en- 
tirely welcome. 

The Life Insurance and Trust Coun- 
cils throughout the country are engaged 
in improving the relations between the 
two groups. But their efforts are often 
hampered and frustrated by distrust and 
prejudice in both camps. Most of this 
distrust arises from a lack of familiarity 
with each other’s work and problems, and 
is completely unjustified by the facts. 


Compromise of Inheritance 
Taxes Under New Jersey 
Statute 


By virtue of the enactment of Chapter 
220 of the Laws of 1944, effective April 21, 
1944, the Commissioner of Taxation of the 
State of New Jersey is now empowered, in 
his discretion, to compromise inheritance 
taxes where reasonable doubt exists re- 
specting the decedent’s domicile at death. 
Before entering a binding agreement com- 
promising such taxes, the sum agreed upon 
as being acceptable to the executors, ad- 
ministrators or trustees of the decedent’s 
estate, must also be acceptable to the tax- 
ine authorities of other states asserting 
their jurisdiction as having been the dom- 
icile of the decedent. 

Where the aggregate amount agreed up- 
on is less than the maximum sum allowable 
as a credit to the estate against the federal 
estate tax, adjustment shall be made by 
the decedent’s estate with respect to this 
difference, based on the proportion of the 
total of the aggregate tax received by New 
Jersey under the compromise. 


TOO 
Canada, U. S. in Tax Pact 


A convention for the avoidance of double 
succession and estate taxation was signed 
on June 8 between Canada and the United 
States. It will be discussed in the July issue. 
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MINIMIZING SHRINKAGE AND OBTAINING 
OBJECTIVES 


BASIL S. COLLINS, C.L.U., Asst. Vice President, Old Colony Trust Co., and 
GEORGE TWIGG, JR., Financial Planning Co., Boston 
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elected president of the Boston Life Insurance and Trust Council.) 


| fa planning for the transfer of prop- 
erty and its management the plan may 
be only an enchanting dream unless it is 
made in accordance with expected shrink- 
ages. Tax savings should not be the 
prime motive for estate planning, as too 
much emphasis on this factor may result 
in such inflexibility that the beneficiaries 
are deprived of proper use and enjoyment 
of the property. The owner creates and 
accumulates the estate and plans in the 
hope that his heirs now will benefit as 
nearly as possible in the same manner as 
though he had continued to live. The lat- 
ter would be Utopia, but somewhere in 
between there is a middle ground where- 
by a plan should take advantage of all 
possible tax savings consistent with the 
nature of the property, while keeping in 
mind specific situations surrounding each 
member of the family unit, and the over- 
all desires of the estate owner. 

The success of an estate plan will de- 
pend largely on the psychological ability 
of the adviser in getting at the true facts 
and sentiments of the estate owner, and 
then devising a plan which recognizes all 
of the human elements. Ages, sexes, 
known and unknown abilities and compet- 
encies, and unusual situations of health 
or physical or mental deficiencies of the 
family group, must be kept in mind at all 
times. To illustrate, the following is an 
actual! case from the writers’ files, select- 
ed because the problems are those gener- 
ally found in any sizeable estate and it 
does not contain any “tricky” or rare 


complications which might be highly 


technical or legal. 


Family and Estate Picture 


R. A owns a 50% interest in an old 

and successful manufacturing busi- 
ness. He is 65, in excellent health, but 
is allowing his son, 35, to take over more 
and more of the business responsibilities. 
His wife is 63 and also in good health. 
The son, who is an only child, is married 
and has two children, aged 8 and 5. Mr. 
A’s income from all sources is approxi- 
mately $60,000 per year. The families 
live very well but not extravagantly, 
maintaining summer homes as well as 
their own residences. Mrs. A has an in- 
come of about $3,000 per year from se- 
curities. The son receives a salary of 
$20,000 and security income of approxi- 
mately $5,000. The son’s wife receives 
income of $5,000 per year from her own 
family trusts. 

Mr. A had used his gift exemptions to 
date and thought he had worked out a 
good plan for his family because an ex- 
cellent lawyer had drawn his will fifteen 
years ago. 

Mr. A’s assets and potential shrinkage 
under his present plan are as follows: 


500 shs A Company (Book Value 
$500,000) 

Real Estate 

Securities 

Personal Property, furniture, etc. 

Cash 

Life insurance outright to wife — 


30,000 
10,000 
40,000 
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Total Taxable Estate $990,000 
Probate Estate (less life insurance) 950,000 
Estimated Shrinkage (taxes, debts, 

and costs) 295,000 


$555,000 


The plan under his will left outright 
the stock to his wife and son equally and 
the residue to be shared equally. It be- 
comes apparent immediately that the plan 
is neither economical nor workable. The 
son and wife might (?) be able to raise 
cash to buy sufficient stock to hold the 
business, but in so doing the rest of the 
property, including part of their own, has 
literally “gone to the cleaners.” 

Forgetting for a moment what hap- 
pened to the business interest as such, by 
leaving % of the estate plus the life in- 
surance outright to his wife, he has mere- 
ly set the stage for another round of 
shrinkages. If the business was saved 
and her estate now holds 1% of the stock, 
could her estate at her death and the sur- 
viving son subsequently “buy” the stock 
again, literally from the Government? 


Residue for Distribution 


TRUSTS and ESTATES—June 1944 


The combined assets of Mr. A and his 
wife total $1,200,000; she owning $210,- 
000, consisting of real estate and fur- 
nishings $50,000, securities $100,000, 
jewelry $50,000, and cash $10,000. 

If the property passed as outlined, the 
shrinkage of the two estates (assuming 
that the: wife survives Mr. A by five 
years) would be approximately $575,000 
and such could occur within a relatively 
few years. If this potential shrinkage 
figure is projected through the son to the 
grandchildren, it would be _ roughly 
$810,000, after taking out the expécted 
shrinkage on the son’s presently owned 
property. 

Briefly, the major 
were as follows: 


(1) Mr. and Mrs. A to create new 
wills, holding property in trust for 
spouse, then son and through to grand- 
children. Name a corporate trustee, but 
provide that the son shall vote A Com- 
pany stock. 

(2) Mr. A to create an irrevocable 
gift trust for benefit of his son, son’s 
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wife and issue, and deposit 250 shares of 
A Company stock and pay gift tax of 
approximately $50,000. If possible to 
control, the stock will not pay dividends, 
but if the trust should receive income it 
will be paid either to son’s wife or issue. 
Name a corporate trustee but provide 
that son shall vote stock. 

(3) Mr. A to create revocable insur- 
ance trust with usual provisions to deal 
with the executor of the estate. Terms 
of the trust to be similar to the will but 
providing further, in the discretion of 
the trustee, that after the estate is set- 
tled the trust property may be turned 
over to the trustee under the will. 


(4) Mr. A to continue gifts of annual 
exclusion to wife, son, daughter-in-law, 
and grandchildren if possible. Mrs. A to 
continue similar gifts to son, daughter- 
in-law and grandchildren. 

(5) Mr. A to enter into a stock pur- 
chase and sale agreement with son for 
balance of A Company stock at book 
value. Son to insure father’s life (10 
Payment) (he was insurable!). Son and 
his wife have sufficient excess income 
and liquid assets to assure premium pay- 
ments plus living costs. 

(6) Son and son’s wife to create prop- 
er wills to co-ordinate with general plan. 


Summary of Major Recommendations 


(1) Under present tax laws the new 
wills prevent second and third taxation 
on the same property and make better 
provision for wife. 

(2) The gift removed $325,000 of es- 
tate property from multiple taxation at 
relatively small cost. 

(3) The insurance trust will make 
more effective use of the proceeds and 
will be out of wife’s and son’s estates. 

(4) The stock purchase agreement 
will tend to fix the estate tax valuation 
of the stock, and when coupled with the 
insurance, it makes practically certain 
that the stock will stay in the family 
unit. 

(5) The wills of the son and daughter- 
in-law may be changed many times in the 
future, but by taking action now, correla- 
tion has been effected and potential 
further multiple taxation possibly avoid- 
ed. 
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This over-all plan not only satisfies the 
desires of the individuals and makes its 
workability quite certain, but under pres- 
ent laws the long-range shrinkage of 
some $810,000 has been reduced by sev- 
eral hundred thousand dollars. 

Special consideration was given to real 
estate, personal property, specific person- 
al bequests, charitable bequests on a 
formula basis, potential adopted children 
or those in the process of being adopted 
at time of death, special powers of ap- 


‘pointment, principal payments to bene- 


ficiaries, and many other items that are 
too numerous to mention. 


Ad Campaign to Continue 


Continuing their nation-wide program in 
support of the fight against inflation, Life 
Insurance Companies in America will begin 
a new advertising campaign next month 
which is scheduled to appear in 300 news- 
papers. 
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GIFT OF BUSINESS INTEREST 


HARRY L. TYSON 
Assistant Trust Officer, Northwestern National Bank of Minneapolis 


HEN we were called in to plan this 

estate we found the following sit- 
uation. The testator had always operated 
his own business as a sole proprietor- 
ship. He had a wife, four sons and four 
daughters, all adults and married. The 
estate consisted of $21,000 in life insur- 
ance, $10,000 in real estate, $75,000 in 
miscellaneous listed securities, and the 
investment in his successful business—a 
total value of $300,000. 


The four sons were in the business 
with the father and the father’s wishes 
were to provide for all of his children 
equally but to formulate a plan whereby 
the business would be in charge of the 
boys with no possible chance of interfer- 
ence from the sisters or the sisters’ hus- 
bands. 

This estate was planned in the days 
when the gift tax exemption was $40,000 
and the annual exclusion $4,000, so we 
suggested that the father give a $14,000 
interest in the business to each of his 
sons and have an agreement drawn for 
them equally to purchase the remainder 
of the business, such obligations to be 
represented by instalment notes with 
prepayment privileges. We then had a 
will drawn for the father under which 
practically all of his asssets were placed 
in trust for the benefit of his wife and 
children, all income going to the wife 
during her lifetime, the trustee having 
discretion to pay up to a stated amount 
of principal in any one calendar year. 
The trustees were authorized to continue 
the instalment contracts with the sons 
or to make any other reasonable arrange- 
ments with the sons for the purchase of 
the business. After the death of the 
wife the assets in the trust other than 
the business interest are to be distributed 
equally to the eight children with the in- 
ter-vivos gifts to the sons counting for 
their share. Ten years after the death 
of the wife or at the time the sons com- 
plete the payments on their purchase con- 
tracts, the trust is to be terminated and 


divided equally among the eight children, 
with the inter-vivos gifts to the sons 
again counting as part of their share. 
During the time that elapses between the 
wife’s death and the termination of the 
trust, income only is to be payable equally 
to the four daughters. 


Partnership Created 


At the time the gifts of the business 
interest to the four sons were accom- 
plished a partnership was formed by the 
four sons and the father... Each of the 
boys had a moderate life insurance pro- _ 
gram of his own but in order to add to © 
the strength of their plan each son took 
out an additional $30,000 of life insur- 
ance with the proceeds payable to a busi- 
ness insurance trust. The premiums on 
the four policies were paid by the part- 
nership and one-fourth of the _ total 
amount was charged to each partner’s 
drawing account so as to equalize the 
proposition. Upon the death of any of 
the partners the proceeds of life insur- 
ance on his life will go first toward 
liquidating any notes owed for the pur- 
chase of his interest in the business, and 
the remainder will go to his wife and 
family. 


This is a rather interesting case be- 
cause it involves a large family with its 
attendant possibility of friction in the 
maintenance of a business. During the 
planning of this estate and in its admin- 
istration we have worked very closely 
with the attorney and a competent life 
underwriter. The testator before his 
death made the statement many times 
that he wished he had taken more life 
insurance during the earlier years of his 
life, and his sons, profiting by his ex- 
perience, are now increasing their life in- 
surance programs as their incomes per- 
mit. Not to be forgotten are the mem- 
bers of the family, all of whom have been 
well pleased with the handling of this 
estate. 





R. “X” about fifteen years ago 
was around 35 years of age, with 
a wife and a son about three years old. 
His estate consisted of the following: 
(1) A small amount of life insurance. 
(2) Stock in a few trade magazine cor- 
porations of which he was Western 
Representative. 
(3) Cash of about $5,000. 

At the time we contacted him he had 
no plan for his estate—not even a will. 
He was making substantial profits from 
his commissions on selling advertising 
for the trade magazines. 

His lawyer, insurance agent and our- 
selves got together and worked out a 
plan for him as follows: 


(1) Suggested more life insurance—a 

program for buying at least $45,000 
of life insurance, with double in- 
demnity features in some of the 
policies. 
Establishment of a life insurance 
trust with our Company as trustee. 
Will with testamentary trust in 
which our Company was named ex- 
ecutor and trustee. The trust gave 
us broad powers and had flexible 
provisions to take care of the wife 
and son, such as inroads on princi- 
pal if necessary. 


Mr. “X” prospered and acquired a 
substantial interest in a closed paper 
company, as well as a moderate amount 
of marketable securities. However, he 
lived rather well and was not the frugal 
type. He died by accident in 1937, leav- 
ing the following: 


(1) $45,000 of life insurance. In addi- 

tion we collected $15,000 by reason 
of the double indemnity provision 
in some of the policies. 
Commission contracts which were 
worth about $10,000. 
Stock in closed corporation “A” in 
which he had an investment of 
$15,000 (for which we finally got 
$25,000). 
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PLANNING PLUS EXPERT ADMINISTRATION 


VICTOR CULLIN 
Assistant Trust Officer, Chicago Title and Trust Company 


Stock in trade magazines for which 
he was Western Representative, 
which cost him about $5,000. (We 
finally got about $10,000.) 

(5) Home: $10,000. 

(6) Miscellaneous: $10,000. 

(7) Liabilities: $3,000. 

As executor, we had the problem of 
disposing of interests in trade maga- 
zine corporations and Company “A.” 
We had a hard time to convince the 
widow that it was highly desirable to 
dispose of the interest in these corpor- 
ations in order that we might get all 
the assets in a good list of diversified 
securities and remove the hazards of 
having so much in a few closed corpor- 
ations over which we had no control. 
We succeeded in: 


(4) 


(1) Selling the interest in the closed 
corporations over a period of years 
at a very fair price—far better 
than we would have secured if we 
had to take all cash. In view of 
the fact that we had ample assets, 
those in the corporations with 
whom we had to bargain could not 
force us to liquidate for a figure 
below that which we thought we 
should get for the stock; 

Settling commission contracts on 
a long-term basis. We finally col- 
lected all the unpaid balances in 
full; and 

Paying death taxes and expenses 
without resorting to any forced 
sales. 

We ended up with the following: 


(1) A life insurance trust, the pro- 
ceeds of which were invested in an 
excellent diversified list of secur- 
ities. ; 

A testamentary trust which today 
is also invested in a high grade 
diversified list of securities. 

All the interests in closed corpor- 
ations and commission contracts 
have been disposed of on a very 
satisfactory basis. 





WHAT ESTATE PLANNING DID FOR THE 
ADAMS FAMILY 


VERNON MASON 
Attorney-at-Law, Boston, Massachusetts 


ILLARD ADAMS was 54, with a 

wife, Constance, aged 50. They had 
two children, neither of whom had as yet 
accumulated any substantial independent 
estate; a married son, Homer, aged 29, 
a practising dentist, and a married 
daughter, Helen (Adams) Gould, aged 
26. The son had two children and the 
daughter had one child. All were resi- 
dents of Massachusetts. Willard and 
Constance Adams originally had merely 
simple wills, each leaving their entire 
estate to the other spouse if living, other- 
wise in equal shares to surviving chil- 
dren, the issue of a deceased child to take 
their parent’s share by right of represen- 
tation. Each will named the other spouse, 
if living, as executor, otherwise the son 
and daughter, neither of the latter hav- 
ing had any substantial business expe- 
rience. 


Willard Adams had a gross estate total- 
ling $310,000 consisting of the following 
items: 

Straight life insurance con- 
tracts TENT fF 

Federal Savings and Loan and 
Massachusetts Mutual Sav- 
ings Bank accounts _.______. 

Checking account balance 

Miscellaneous assets 

Winter residence —.£._._ _. 

Summer residence —__.......-- 

Listed and unlisted stocks 

Bonds (including $10,000 U. S. 
Gov.) 

54% stock interest in a Massa- 
chusetts closed corporation of 
which Mr. Adams was Pres- 
ident and Treasurer 


24,000 

6,000 
10,000 
25,000 
10,000 


100,000 


The by-laws of the closed corporation 
provided that his stock must first be of- 
fered to the corporation and surviving 
stockholders before being sold to out- 
siders, but in Mr. Adams’ case no definite 
stock purchase agreement has been made 
and no fixed purchase price established. 


Neither the corporation nor the other 
three stockholders had sufficient cash or 
liquid assets to acquire Mr. Adams’ stock. 
Mr. Adams’ wife, son and daughter had 
no active interest in the corporation, 
knew very little about its business and 
had no interest in receiving this stock by 
way of inheritance or otherwise. The 
three younger stockholders on the other 
hand were active in the management of 
the corporation and were interested in 
carrying on the corporation business 
after Mr. Adams’ death for their own 
benefit. He felt that with any kind of . 
breaks they had the necessary capacity 
to do this, and if he could arrange for 
this without undue cost to himself and 
family would like to see them placed in a 
position to do so. 


Mr. Adams’ residences, both in Massa- 
chusetts, were held in a tenancy by the 
entirety with his wife, so if she survived 
him they would automatically pass to her 
as surviving owner without a State in- 
heritance tax, but as he had contributed 
all the purchase price, these items would 
be a part of his estate for Federal es- 
tate tax purposes. 


His life insurance consisted of old 
straight-life insurance policies with val- 
uable options that could not be obtained 
under present life insurance contracts. 
% of his insurance was payable to his 
estate (he said this was being carried 
for tax purposes), % to his son outright 
and the other % to his daughter outright. 


Mr. Adams had used no part of his gen- 
eral $30,000 Federal gift exemption. 


Constance Adams had an estate of ap- 
proximately $80,000, which came to her 
largely from inheritance from her father 
and an aunt, and was invested % in bonds 
(including $10,000 U. S. Governments), 
% in listed stocks (including about $10,- 
000 listed preferred stocks) and the re- 
maining % in Federal Savings and Loan 
and Massachusetts Mutual Savings Bank 
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accounts. She carried no insurance on 
her life and had used no part of her gift 
exemption. 


Testamentary Trusts Provided 


STATE planning produced the fol- 
lowing revised estate plan for Mr. 
and Mrs. Adams: 

1. Possible merger of their estates for 
Massachusetts and Federal inheritance 
tax purposes with resulting severe inheri- 
tance taxation prevented, annual income 
tax payments of the survivor substan- 
tially reduced and the two children dur- 
ing their younger years materially as- 
sisted upon the death of the first of the 
two parents to die, by the establishment 
of carefully planned testamentary trusts. 

Under the terms of Mr. Adams’ will, 
4 of his estate was placed in trust for 
Mrs. Adams during her life, she to re- 
ceive the net income therefrom together 
with principal payments in the discre- 
tion of trustees for her care, comfort, 
support, maintenance and convenience; 
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14 of his estate was placed in trust for 
the benefit of each of his children and/or 
their respective issue, the issue of each 
child to participate by right of represen- 
tation and with satisfactory income and 
principal payments to each child during 
his or her life and their issue in case of 
their death. In case his wife did not sur- 
vive Mr. Adams, or upon her death after 
Mr. Adams’ death before her share of the 
trust estate had been exhausted, her 
share or any remaining portion thereof 
was to be divided into two equal parts 
and one part added to each of the shares 
for the benefit of the son and daughter 
(and/or their respective issue) to be held 
and disposed of as though originally a 
part thereof. In Mr. Adams’ will a pro- 
vision was inserted authorizing executors 
in their discretion to pay without right 
of reimbursement all inheritance taxes 
on life insurance proceeds forming a tax- 
able portion of his estate. Since neither 
Mrs. Adams, the son nor the daughter 
had any substantial business or invest- 
ment experience, a corporate fiduciary 
was named executor and trustee with Mr. 
Adams’ attorney as first and a business 
friend as alternate co-executor and co- 
trustee. 


Under the terms of Mrs. Adams’ will 
participation of her husband in her resi- 
duary estate was eliminated with his con- 
sent, as his estate was ample to take care 
of him. The residue of her estate was 
placed in trust for the benefit of her two 
children and/or their issue with satisfac- 
tory income and principal payments to 
each child or their issue in case of their 
death. In view of the size of her estate, 
a provision was inserted giving the trus- 
tees discretion to distribute the entire 
estate to those then entitled to the in- 
come at any time the principal of the 
trust was less than $30,000. A corporate 
fiduciary was named executor and trustee 
with the husband as first and her at- 
torney as alternate co-executor and co- 
trustee. 


Part of Stock Retired 


2. A definite market was created for 
the disposal of Mr. Adams’ interest in the 
closed corporation (about 1% of the total 
value of his estate) by arranging for its 





sale by means of life insurance proceeds, 
and a value on his interest established, 
which it is believed will govern its valua- 
tion for tax purposes on Mr. Adams’ 
death. Through life insurance taken out 
on Mr. Adams’ life by the corporation, 
payable to a corporate fiduciary as trus- 
tee under a stock purchase agreement 
with which all his stock was deposited, 
14 of his stock will be acquired upon his 
death by the corporation at an agreed 
fair value (fixed higher than book value 
because the fair value was determined to 
be somewhat higher and Mr. Adams as 
a 54% stockholder had to contribute to 
policy premium payments in proportion 
to his stock interest) and thereafter re- 
tired. The other 4% will be acquired upon 
his death in equal shares by his three 
business associates by means of life in- 
surance taken out on Mr. Adams’ life and 
carried by each associate respectively, 
payable to the corporate fiduciary as trus- 
tee under the stock purchase agreement. 
The purchase price obtained from the in- 
surance proceeds will produce the cash 
to meet Mr. Adams’ debts, taxes and ad- 
ministration expenses, same being pay- 
able to trustees under a living trust es- 
tablished by Mr. Adams with the same 
trustees as those named in his will and 
containing the same general provisions 
as those of his testamentary trust, the 
trustees being given discretionary power 
to use any or all trust assets for the 
payment of trustor’s debts, taxes and ad- 
ministration expenses and further right 
to purchase for cash, in their discretion, 
any assets of Mr. Adams’ general estate. 
This living trust further provided, in the 
discretion of the trustees, for a possible 
future merger with the testamentary 
trust if this became desirable. 


Proceeds Left With Insurance 
Companies 


3. In view of the valuable options in 
Mr. Adams’ old life insurance policies, 
the proceeds thereof were left with the 
insurance companies at 342% guaranteed 
interest, % each for the benefit of his son 
and daughter until each attains the age 
of 55 when each can select one of the an- 
nuity provisions contained in the con- 
tracts. If everything else should go 
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wrong, each child would thus have some 
definite income to meet the necessities of 
life for life. If a child dies before age 
55 or lives beyond that age but dies be- 
fore having obtained 120 monthly instal- 
ments, any remainder of the principal 
will be paid to his or her surviving issue, 
if any, by right of representation, other- 
wise to his or her brother or sister, as 
the case may be, if living, otherwise by 
right of representation to the issue of 
said deceased brother or sister. 


Maximum Benefit of Gift Exemption 


4. In order to use to the best advantage 
for long-term family benefit the present 
$30,000 general Federal gift exemp- 
tions of Mr. and Mrs. Adams, it was 
determined to arrange for certain gifts 
through the medium of single-premium 
life insurance contracts. Mrs. 


from her own funds gave her son a 
slightly rising $18,000 to purchase sin- 
gle-premium life insurance contracts on 
his life having a death value of approxi- 
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mately $43,000, for the benefit of his wife 
and children. She also gave her daugh- 
ter approximately the same amount with 
which she purchased single-premium life 
insurance contracts on her life having a 
death value of approximately $45,000, 
for the benefit of her husband and child. 
In view of the $30,000 general and $3,000 
annual Federal gift exemptions, this in- 
volved the payment of only a negligible 
Federal gift tax on her part. (Massa- 
chusetts has no State gift tax.) 


Thereafter Mr. Adams for a cash pay- 
ment slightly in excess of $33,000 pur- 
chased a single-premium life insurance 
contract on the life of his wife with a 
death value of $53,700, all right, title 
and interest in which in consideration of 
love and affection, he immediately irre- 
vocably assigned and transferred to her. 
Here again only a nominal gift tax was 
involved. Mr. Adams also gave his wife 
$30,000 in listed stocks and bonds and 
paid a gift tax thereon which resulted in 
a possible saving of approximately 4 of 
the inheritance tax that would be pay- 
able thereon if that amount had consti- 
tuted a part of his estate at death. Since 
Mr. Adams was insurable and his gift of 
stocks and bonds to his wife was made 
to furnish her with additional personal 
income during his life, the chances of 
said gift being held in contemplation of 
death would appear negligible. 

The above picture well illustrates what 
was accomplished in one instance by care- 
ful estate planning, which becomes in- 
creasingly important as a result of high- 
er and possibly yet higher inheritance 
taxes. 
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“BUT FOR LIFE INSURANCE”— 


HEN Mr. X died, his estate posi- 
tion was as follows: 


Assets 


Stocks and bonds 
RE eta 5 aS 
Real Estate 
Business interests _ 
Life Insurance 
Sundry assets 


$183,000 

9,000 

_ 23,000 

180,000 

582,000 

7,000 
—_———$984,000 


Liabilities 

"Ee ORO 
Mortgages, etc. 
Brokerage accounts 


Income tax 
Sundry 


$160,000 

55,000 

64,000 

72,000 

29,000 
380,000 


Death Duties and Administration 


Succession Duties (Be- 
fore Dominion Duty 
became effective) __. $110,000 
Administration costs 20,000 
130,000 
Net Estate for Distribu- 


IN enictbeiltomce : $474,000 


But for the life insurance there would 
have been no estate. As it was, he left 
his wife and family adequately provided 
for. We might also point out that on ac- 
count of business agreements, protected 
by life insurance, the executors were able 
to liquidate the business interests with- 
out delay. 

W. E. Bickley, assistant manager, The 

Royal Trust Co., Montreal, Canada. 
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“THIS MAY HAPPEN IN YOUR BUSINESS” 


PAUL H. CONWAY, C.L.U. 
General Agent, John Hancock Mutual Life Insurance Co., Syracuse, N. Y. 


NG too often the trust executive’s or 
life underwriter’s description of 
how death has financially embarrassed 
and sometimes even destroyed some 
prosperous business enterprise is great- 
ly discounted—in fact, even resented by 
the prospect. But sometimes the factual 
demonstration constitutes sufficient mo- 
tivation and finally appropriate action 
in an effort to protect both the client’s 
heirs and his business. Such a case was 
the following. 

Back in the twenties, two men, each 
recognizing that the other possessed tal- 
ents complimentary to his own, organ- 
ized a highly specialized type of bus- 
iness. One of them was an_ expert 
chemist and, more than this, knew how 
to successfully apply in industry the 
results of research and new discoveries 
along chemical lines affecting the pro- 
cessing of hides and leather as well as 
the dying and processing of yarns and 
cloth. Application of these new tech- 
niques greatly lessened the cost of pro- 
cessing and manufacture. It naturally 
followed that demand for the services 
of this consultant and the products 
manufactured by his company became 
very great. But the talents of the other 
principal were as much needed to pro- 
ject and successfully guide a financial 
program which was indeed a challenge, 
because of the rapid growth of the en- 
terprise and its continued need for cap- 
ital upon which to operate. Neither man 
could ever hope that the enterprise 
would continue with anything like the 
same degree of success after the death 
of either. The corporation prospered 
even during the great depression years 
of the early thirties because its pro- 
cesses greatly lessened production 
costs. 

In 1935 a plan was recommended and 
eventually adopted to soften the im- 
pact of the financial loss which death of 
either principal would cause. Except 
for a few qualifying shares, all the 


stock in the corporation was held by the 
two principals. Because of the substan- 
tial profits which the corporation made, 
it was apparent that the taxing author- 
ities would certainly insist upon a very 
high appraisal value of the stockhold- 
ings of either of the owners upon his 
death. But, it was clearly discerned by 
the principals that the value of the en- 
terprise and its stock would depreciate 
terrifically when either of them died. 
The plan as finally accepted provided 
for: 


1. An option to the survivor to pur- 
chase the interest of the first decedent 
at a stipulated price. This option was 
carefully drawn and legally enforceable 
so that the executors of the decedent 
would have to honor it. Thus the estate 
would receive a satisfactory price in 
cash, and no question concerning value 
for estate tax purposes could arise to 
plague the executors. 


2. The stockholdings of each princi- 
pal were placed in escrow with a cor- 
porate trustee which was instructed to 
deliver the stock in a specified manner 
when full compensation in accordance 
with the agreement had been received 
by it. 

3. Sufficient life insurance was 
placed upon each life to make sure of 
producing the agreed upon purchase 
price -in cash. These policies were 
made payable to the trustee. 


4. Appropriate personal trusts were 
erected and in them were deposited sub- 
stantial amounts of general assets of the 
principal. Provision was made for 
passing the proceeds of the sale of the 
business interest to the appropriate 
trust by the escrow agent. 

5. Each principal applied for a sub- 
stantial amount of insurance on the life 
of his associate for the purpose of in- 
demnifying himself against the mone- 
tary loss which would result to him from 
the death of the other. 
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6. Each had a new will prepared but 
passed only a relatively small amount 
by will. The greater part of the prop- 
erty of each was left in trust. The 
trust company acting as executor under 
the will was instructed to close the 
estate and then pass on to the trustee 
all remaining assets. 

The instruments of control, drawn 
by well qualified counsel, were care- 
fully synchronized. 

Of course, it was not contemplated 
at that time that death could soon strike 
down either of these men. Actually 
both were in such good health that over 
half a million dollars worth of insur- 
ance was issued on each life. But only 
five years later, disability overtook one 
of them. After a relatively short period 
he died. Through the operation of the 
plan and exercising of the option by 
the survivor, the escrow agent received 
and passed on to the personal trust of 
the decedent a satisfactory—and cash— 
price for the interest in the business. 
At the same time it passed over the 
stock of the decedent to the survivor. 
The survivor was indemnified for the 
loss of his associate by the payment to 
him of the proceeds of the insurance 
which he had purchased on his asso- 
ciate’s life. The taxing authorities 
recognized the validity of the purchase 
agreement and the option under which 
the interest of the decedent was sold to 
the survivor. Thus expensive litigation 
and compromises on estate taxes were 
avoided. The personal trusts set up for 
the benefit of the surviving widow and 
her children started functioning im- 
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mediately and will continue to produce 
for them the same high standard of 
living, and, in addition to that, all of 
the educational advantages for the 
children that the talents of the husband 
and father would have produced. 

The estate was administered smooth- 
ly and with dispatch because every step 
had been thoroughly planned and defi- 
nite specifications existed in the instru- 
ments of control to guide the successor 
managers in administration of the as- 
sets. A clean and liquid estate of over 
one-half a million dollars reached the 
rightful inheritors. No part was need- 
lessly dissipated because of lack of ade- 
quate and legally satisfactory instruc- 
tions concerning its disposal. The sur- 
vivor found himself in the best possi- 
ble condition so far as continuing the 
business or liquidating it, as he might 
elect, was concerned. The enterprise 
withstood the shock of death of an im- 
portant key man, and has continued to 
operate, largely because the survivor 
was able to direct his energies exclu- 
sively to solving the many and complex 
problems that arose without spending 
time negotiating with representatives 
of the estate on matters of policy, val- 
uation for purchase or operation of the 
business. 

0 


Supplement Bar Statement 


A supplement to the Statement of Pol- 
icies framed by the National Conference 
Group has been adopted by the Delaware 
Bankers and Bar Associations. It provides: 

1. No Trust Company shall draft or 
prepare a will in which it is named as exe- 
cutor or trustee, or both, unless it is un- 
derstood with the customer that the will 
shall, prior to its execution, be submitted 
to independent counsel selected by the cus- 
tomer for examination, criticism and sug- 
gestions. The question of who is an inde- 
pendent counsel shall be determined by the 
canons of ethics of the American Bar As- 
sociation. 

2. The above principle shall apply also 
to irrevocable trust agreements, except in 
the case of a prospective trustor who posi- 
tively refuses to consult counsel after the 
Trust Company has used its best efforts to 
have him do so. 





BEQUEATHING STOCK 


R. SMITH, a man in his middle 

forties, married and having two 
young children, has an estate of approxi- 
mately $200,000, of which $60,000 is life 
insurance and over $100,000 is stock in 
the small family manufacturing business. 
The balance of the estate is made up of a 
few securities and his home which is 
worth $25,000-$30,000. Mr. Smith’s stock 
in the company represents voting control. 
Mrs. Smith has never had any business 
experience. On the other hand, Mr. 
Smith’s older sister has never married 
and has been an active officer of the fam- 
ily company. She owns most of the re- 
maining stock. 

Mr. Smith is concerned, first, with the 
question of how he might best guaranty 
the security of his family. Secondly, he 
is confronted with the problem of what 
should be done with the stock of the com- 
pany so that the operations of the busi- 
ness will not suffer. And thirdly, he has 
a distinct estate liquidity problem in that 
more than one half of his estate is repre- 
sented by stock in a close corporation. 
Briefly, this is the estate plan that was 
worked out: 

Mr. Smith’s attorney has drawn a will 
leaving his home outright to his wife. 
The rest of his general estate is placed 
in trust for the benefit of his wife as long 
as she may live, the trustee to apply the 
income and principal, if necessary, for 
her comfort, benefit and support. Mr. 
Smith instructs his trustee to provide 
Mrs. Smith with the standard of living 
to which she is accustomed as long as it 
does not jeopardize the security of the 
children. After Mrs. Smith has gone, 
the estate is to be distributed. to the chil- 
dren, provided they have reached the age 
of 25, otherwise it is to be held in trust 
for them until that time. 

To protect the interest of the company, 
Mr. Smith instructs his trustee to vote 
the stock of the family company in ac- 
cordance with instructions from his sis- 
ter, with the proviso that his power 
vested in her shall exist only as long as 
she is actively concerned with the opera- 
tions of the business. There is provision, 
of course, granting the trustee power to 


AND VOTING RIGHTS 


vote the stock independently if the sister 
does not instruct the trustee after she 
has been put on notice of the necessity 
to vote and after a certain period has 
elapsed. The will further provides that 
the sister has the right to delegate the 
right to vote the stock of the company in 
the trust. 

In addition to his will, Mr. Smith 
created a life insurance trust to receive 
his $60,000 worth of life insurance. This 
trust is parallel and identical with the 
trust under his will as pertains to all 
points including benefit for his wife and 
children and the voting of any stock in 
the family corporation which may be- 
come a part.of this trust. The trustee of 
the life insurance trust is authorized to 
purchase assets from the estate or lend 
money to it. It is natural that some of 
the stock of the family corporation would 
be purchased by the trustee of the life 
insurance trust and, therefore, it became 
necessary to include similar instructions 
in the trust regarding such stock. 

It is well to point out that such a plan 
would not be feasible unless Mr. Smith 
had complete confidence in his sister to 
carry on the direction of the business in 
such a way as not to jeopardize the se- 
curity of his family. Obviously the life 
insurance trust was created for two main 
reasons, first, to provide centralized and 
flexible estate administration and second- 
ly, to make available the life insurance 
proceeds for estate tax and other estate 
settlement costs. 

From a New England trust institution. 


ADMINISTRATIVE, INVESTMENT 
SUPERVISORY OR NEW BUS- 
INESS EXECUTIVE AVAILABLE 


Yale and Columbia Law School graduate— 
former officer of large trust institution in 
New York City—now practicing law—this 
capable, well-rounded executive wishes to 
return to trust work. 


Address: Box $2, TRUSTS and ESTATES 
50 E. 42nd St., New York 17, N. Y. 
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THERE'S MORE THAN ONE PHASE OF PLANNING 


NANCYE B. STAUB 
Assistant Trust Officer, Union County Trust Co., Elizabeth, N. J. 


N an effort to expand the mailing list 

of our Trust Department the trust 
officers requested each officer in the 
Banking Department to give us the 
names of ten customers or friends who 
would make good trust prospects. The 
list submitted by the President included 
Mr. Black, an out-of-town business man 
with whom he plays golf frequently. 
Mr. Black, although a customer of the 
bank for years, had never been made 
acquainted with the services of the 
Trust Department. 

A booklet entitled “Have You a War- 
time Will?” was mailed him as a mat- 
ter of preliminary routine. This was 


followed by a letter requesting an in- 
terview to discuss estate planning. At 
the interview the necessary data con- 
cerning assets were secured, also infor- 


mation concerning Mr. Black’s wishes, 
responsibilities, and ultimate objectives. 
His lumber business is far removed 
from dealing with securities and his 
income from his business is such that 
investment of funds for income is of 
little interest. Mr. Black is in his early 
fifties. His wife has no business train- 
ing or experience; one son is serving 
his medical interneship, and the other 
is in the armed forces. Mr. Black’s 
primary ‘objective therefore was to 
build an estate for himself for future 
years, with little or no stress on income, 
and to assure provision for his wife and 
sons, regardless of what might happen, 
it being his desire that they ultimately 
acquire his estate. 


The first suggestion, that he avail 
himself of the privileges permitted by 
the gift tax law, met with his enthusi- 
astic response. He immediately gave 
each son shares of stock in his corpor- 
ation, from which they will derive an 
income to replace that which he previ- 
ously gave them. He thus provides 
them with independent incomes and at 
the same time reduces income taxes by 


transferring the income on that portion 
of his stock from his top income 
bracket, to the relatively low brackets 
of his sons. He also made a gift to his 
wife of certain securities, the income 
from which replaces that which he pre- 
viously made available to her. In both 
cases, in addition to reducing income 
taxes, an annual saving, he substitutes 
the relatively lower gift tax for the 
estate tax. 

Like most trust prospects, Mr. Black 
had always thought of his estate in 
terms of the value of the securities held 
by him, without giving consideration 
to the shrinkage due to taxes and ad- 
ministration expenses. No thought had 
therefore been given to making funds 
available to meet these requirements. 
His life insurence of $40,000 was pay- 
able to his wife. He adopted the sug- 
gestion to make his insurance payable 
to his estate, even though it would re- 
sult in incurring a New Jersey inher- 
itance tax on the amount, for the sake 
of assuring liquid funds for these pur- 
poses. 

Mr. Black has an estate of approx- 
imately $300,000. Under his will he had 
given everything to his wife, with the 
thought that she would in turn leave it 
to the children, the most expensive way 
to dispose of an estate. When I pointed 
out to him that by leaving his entire 
estate in trust, his wife to receive the 
income and on her death the principal 
to go to his sons, the same purpose 
would be accomplished at a saving of 
at least $43,000 to his family, he en- 
thusiastically decided to adopt that 
method, after having exhausted the gift 
benefits to which he was entitled. 

After several conferences Mr. Black 
decided that in addition to creating a 
trust in his will, he wanted to turn over 
his affairs to the Trust Company to 
manage. Several advantages in follow- 
ing this course appealed to him. First, 














it would give him an opportunity to see 
his executor in action during his life- 
time. Second, he was impressed by the 
investment service rendered by the 
Trust Company. A list of his securities 
was submitted to our investment coun- 
sel, who prepared a detailed analysis 
of the assets, showing the quality rat- 
ing, current price and income, price 
ranges and dividends for several years, 
call price in the case of bonds, the per- 
centages invested in bonds, stocks, etc., 
with a further break-down on stocks as 
to the percentage invested in each in- 
dustry. Mr. Black realized that the in- 
vestment phase of trust service, includ- 
ing continuous supervision of secur- 
ities, analysis and review, alone would 
be worth to him more than the cost of 
the service. 


Within a few days Mr. Black came in 
to say that he had discussed his plans 
with his insurance broker and his law- 
yer, both of whom thought he was mak- 
ing a mistake. They had both com- 
mented that he had been very success- 
ful in the management of his affairs 
and they saw no reason for his turning 
over his assets to a trustee for manage- 
ment. Mr. Black arranged a meeting 
of his attorney, insurance agent and 
myself for a discussion of the plan. 


Presentation of the plan was pre- 
faced by a few brief remarks concern- 
ing Mr. Black’s objectives, the size of 
his estate, and the present set-up. This 
was followed by a synopsis of the estate 
plan, with comparisons to show the ad- 
vantages of the proposed plan. Only a 
few minutes discussion disclosed that 
neither the insurance agent nor the 
lawyer had made any attempt to con- 
sider the estate plan as a whole. The 
insurance agent had considered only 
the insurance angle and did not know 
what the remainder of Mr. Black’s es- 
tate consisted of. The lawyer admitted 
that, in advising his client against 
creating a living trust, he was thinking 
in terms of his own affairs—in addition 
to being a lawyer, he is a stock broker 
and spends a great deal of time on the 
floor of the Exchange, whereas Mr. 
Black is entirely unfamiliar with secur- 
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ities. The insurance agent, lawyer and 
broker not only withdrew their objec- 
tions to the plan but co-operated whole- 
heartedly in carrying it out. 

Mrs. Black, impressed by the estate 
plan of her husband, and relieved at 
the thought that the job of administer- 
ing the estate would not fall on her, de- 
cided to follow the same course by cre- 
ating a living trust and making a will 
leaving her estate in trust for her hus- 
band, with provision that on his death 
the principal should go to their sons. 

Both Mr. and Mrs. Black found that 
in our present day complex life another 
type of confidential adviser is needed, 
to take his place in the community 
alongside the doctor, lawyer and min- 
ister, namely, the trust officer. In this 
case, the business man, insurance agent, 
lawyer and stock broker each learned 
that estate planning contained only one 
element with which he was familiar; 
that there were many other phases on 
which he was uninformed, making 
necessary the services of a thoroughly 
experienced trust officer, to co-ordinate 
them in the manner most effective to 
accomplish the desired results. 


Maryland Trust Earnings 


Trust departments in Maryland state 
banks and trust companies earned $2,040,- 
744 gross in 1948, according to the report 
of the State Bank Commissioner. This was 
equivalent to approximately 14% of total 
earnings of all such banks, including those 
without trust powers. 


—SSae 


Sa 





TRUSTS and ESTATES—June 1944 


“WHAT WERE HIS NEEDS?” 


ROY H. BOOTH 
Asst. Vice President, The National Shawmut Bank of Boston 


STATEMENT OF FACTS 
Family 
Prospect—John Smith, a widower, age 
68 
Jane Potter, Mr. Smith’s sister, age 65 
H. Potter, her husband 
Their daughter, Helen Childs, age 47 
Her husband, James Childs 
Daughter, Mary, age 25 
Son, Fred, age 23 
Their deceased son Robert’s wife, 
Mildred 
Son, Charles, age 11 
Daughter, Agnes, age 12. 


Ruth Brown, widow (age 35) of deceased 
son of prospect’s wife by previous 
marriage. 


Assets 


Cash and government bonds $ 15,000 

Life insurance—payable to sis- 
ter, Jane Potter 

Securities _ chicas 

Half interest in business block 
(sister owns other half) 

Garage building and adjacent 
land . 

Stock in his business 

Furniture, etc. 

Half family homestead (sister 

owns other half) 


10,000 
175,000 


10,000 
20,000 
75,000 

1,000 


5,000 


$311,000 


Mr. Smith has no Will. 


The Plan 


UR first step in talking with Mr. 

Smith after securing the above in- 
formation was to let him tell us his own 
ideas as to the division of his property 
and the income requirements of the bene- 
ficiaries. We found that he wanted to 
provide income for Ruth Brown, widow 
of his wife’s son, and for his sister, Jane 
Potter. He also wanted to provide some 
income for Mrs. Potter’s daughter, Helen 
Childs, for her two children and for the 
two children of Robert Potter, his de- 
ceased nephew. 


Next, it was necessary to estimate the 
shrinkage in Mr. Smith’s estate at his 
death, due to taxes, debts and probate 
costs, and to make sure that funds would 
be available to meet these expenses so 
that it would not be necessary to sacri- 
fice valuable assets of the estate. 

Having completed this survey we sug: 
gested that Mr. Smith place his securi- 
ties and insurance in a living trust to pay 
the entire income to him during his life 
and for his benefit if he should at any 
time become incapacitated. 

Having determined the relative needs 
of his beneficiaries, it was decided that 
the trust agreement should provide for 
payment of income after his death, as 
follows: 


5/21 to Jane Potter 

5/21 to Ruth Brown 

3/21 to Helen Childs 

2/21 each to Charles and Agnes Pot- 
ter, and Mary and Fred Childs. 


Upon the death of Ruth Brown, income 
would be paid to Jane Potter’s family 
and her grandchildren would eventually 
inherit the entire principal of the trust. 

By providing through the trust that 
income only shall go to the first three, 
the sister’s grandchildren should receive 
a larger amount through elimination of 
double tax. 

We next suggested that Mr. Smith 
should have his attorney draw a will to 
provide for disposal of the property not 
placed in the living trust. The business 
is inactive and the assets are government 
bonds. Mr. Smith owns most of the stock 
in this corporation, and plans gradually 
to reduce these assets by payments to 
the present stockholders. These pay- 
ments will be spread out over a period 
of time to avoid excessive income taxes. 
He plans to leave sufficient cash in the 
corporation to conduct the automobile 
and garage business, and in his will, the 
corporation stock and the garage will be 
left to Fred. 

His sister, Jane, now owns one-half of 
the business block and homestead and 





Mr. Smith’s half of these pieces of real 
estate should be willed to her. 

The will should provide also for be- 
quests of tangible personal property, and 
should specify that any balance of cash 
or government bonds should be added to 
the trust. 


The insurance proceeds together with 
government bonds in the trust and out- 
side should be sufficient to take care of 
taxes and expenses. Under the terms of 
the trust agreement, the trustee would 
be authorized to supply cash to the execu- 
tor to assist in paying these bills. 


ESTATE PLAN IN ACTION 


HIS particular client had $95,000 in 

life insurance and a general estate 
of approximately $240,000. A bank was 
designated as trustee under the terms of 
a revocable life insurance trust. The 
same bank was designated as executor 
of his will. The trustee of the life in- 
surance trust was given authority to in- 
vest in stocks listed on the New York 
Stock Exchange and in bonds rated A or 
better by Standard and Poor’s. In addi- 
tion to this, and I think the most valu- 
able clause, the trustee was also given 
authority to buy any asset in the estate 
of the deceased. The estate consisted 
largely of real property and about $75,000 
worth of stock in a closely held corpora- 
tion. It would have been a very difficult 
situation to attempt to dispose of any of 
the property at a reasonable value, and 
there would have undoubtedly been con- 
siderable loss at liquidation. The trus- 
tee, however, purchased $40,000 worth of 
real estate from the executor, thus put- 
ting $40,000 cash into the estate for pay- 
ing Federal estate taxes and Texas in- 
heritance taxes. I much prefer this ar- 
rangement to definitely earmarking either 
life insurance or bonds for tax purposes. 
It is impossible to predict exactly what 
the cost of probating an estate will be 
and exactly what the taxes will be. In 
addition to this, I think it is generally 
unwise and certainly not economical to 
freeze so many thousand dollars of assets 
for the sole purpose of meeting estate 
charges. 
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The combination outlined above is an 
even more interesting picture, where the 
life insurance trust is irrevocable and 
where the premiums are not paid direct- 
ly or indirectly by the deceased. In that 
event we must not make it mandatory on 
the trustee to purchase estate assets, 
since where the clause covering such pur- 
chase is construed to be mandatory the 
trust assets may be included in the es- 
tate for estate tax purposes. If it is op- 
tional with the trustee, however, we have 
a very profitable combination. So many 
estates have been practically wiped out 
by using their very best assets to pay 
estate taxes, that I am almost a fanatic 
on this combination. If the general es- 
tate is not worth saving, the legatees can 
simply refuse to take under the terms of 
the will and preserve the liquid assets in 
the trust. On the other hand, if in the 
opinion of the trustee some of the assets 
can be bought for the trust at a low price 
and represent a fine potential gain, we 
can go a long way toward balancing the 
scales in favor of the taxpayer. 


O. E. Davis, vice president and trust offi- 
cer, First National Bank, Beaumont, Tex. 


THE DIGEST of “TRUSTS 
and ESTATES” 


Last month we announced that “from 
now on” we would publish each month 
“The Digest” of Trusts and Estates—a 
summary of the trust news of the month. 
This is to be a regular supplement of our 
magazine—designed and edited to inform 
currently the Bank Staff, Directors, Com- 
mercial Officers, and others. 


The reaction to this announcement has 
been interesting. The primary need is ad- 
mitted throughout the country—staff edu- 
cation, both trust and banking departments 
—but many banks are already using “The 
Digest” for public . distribution through 
counter or reception table copies as well 
as to their directors, stockholders, contact 
officers and bank staff and their trust men 
in the services. 


Tryouts with the first edition indicate 
that the dual purpose can be served—of 
helping develop trust business through both 
staff cooperation and customer contact. 
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No. 3 in a series of messages presenting facts 
requested by Individual and Corporate Trustees regarding the 
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OPTIONAL SETTLEMENTS VERSUS 
TRUSTEED INSURANCE 


Complementary Roles in Estate Distribution 


MILTON ELROD, JR. 
Member of the Bar, Indianapolis, Ind. 


HE “Great Debate” still continues: 

On one side, life underwriters mar- 
shal an imposing array of arguments in 
favor of distributing all life insurance 
proceeds under the optional modes of set- 
tlement provided in the policies, and their 
reasons are legion and sound. On the 
other side, trust officers assemble the 
equally numerous and valid arguments in 
favor of paying life insurance proceeds 
to a trustee, for distribution under a life 
insurance trust agreement. 


Optional settlements versus trusteed 
insurance! The debate goes on, as it has 
been going on for many years; and it cer- 
tainly will not be settled conclusively in 
favor of either side by this article. In 
fact, it is our purpose here to criticize 
both groups on the ground that the de- 
bate is not in the best interests of our 
common clients and policyholders. 


Rapprochement 


BVIOUSLY, it has not been in the 

best interests of relations between 
life underwriters and trust officers. Back 
ten years or so ago, it reached a rather 
distressing point; and partisans in both 
groups held a common feel- 
ing that these two methods 
of distributing life insur- 
ance proceeds were in con- 
flict with each other. That 
was in the “dark days” of 
underwriter-trust relation- 
ships. More recently, how- 
ever, a new community of 
interest has arisen between 
the two groups. 

The underwriters sug- 
gest that this has resulted 
from lowered interest earn- 
ings on trust funds, and 
the realization of the 


MILTON ELROD, JR. 


trust men that the options in many poli- 
cies guarantee a higher rate than can be 
safely earned under current investment 
conditions. [Author’s Note: I .wonder 
what they will say if the insurance com- 
panies continue to revise their interest 
factors downward.] The trust men seem 
inclined to attribute this new coopera- 
tive spirit to the fact that the insurance 
companies have, by changes in company 
practices in recent years, restricted the 
use of the options to the simpler, non- 
discretionary, installment types of dis- 
tribution. My personal explanation 
credits this growing understanding and 
mutuality of interest in a much larger 
part to the formation of Life Insurance 
and Trust Council groups in many of our 
leading cities, and the friendly, open 
discussion of mutual problems. 

At any rate, the debate is less vitriolic 
than in the past; but it is still bad for 
both trust men and underwriters. Cer- 
tainly, the trust men do not gain in public 
esteem when life underwriters charge 
them with errors of judgment, and even 
selfish desires for business, in recom- 
mending insurance trusts instead of 
using policy settlement pro- 
visions. Nor can the insur- 
ance business grow in pub- 
lic favor when trust men 
point the finger of suspicion 
at an underwriter’s con- 
scientious recommendation 
that the insured make use 
of the options. Only re- 
cently, a client in my office 
intimated that the life in- 
surance man (who had just 
sold him a much needed in- 
surance program) wanted 
the proceeds left under the 
modes of settlement “in or- 
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der to get the commission when the pro- 
ceeds are converted to the life income 
option in the policy at my death.” I 
asked the client where he obtained such a 
wholly erroneous and ridiculous idea. It 
wasn’t a bird that told him; it was a 
banker. 


That sort of thing is bad for everyone. 
But it is a matter of minor importance 
when compared with the real issue at 
stake, namely, the effects of the “Great 
Debate” on the service rendered to the 
client. 


Complementary — Not Competitive 


HE best interest of the client (the 

policyholder or the trust department 
customer) should be, but unfortunately is 
not always, the controlling factor in all 
decisions with respect to such moot ques- 
tions as the most desirable method of 
handling life insurance proceeds in a 
given case. Sometimes those interests 
will demand without question the use of 
the settlement provisions in the policy. 
Sometimes those interests will demand 
with equal certainty the use of an insur- 
ance trust. This is fundamental, but I 
am afraid that too often, both under- 
writers and trust men, in discussing the 
handling of insurance proceeds with the 
public, have been more inclined to state 
the arguments on their respective sides 
of the “Great Debate,” than to consider 
the needs and purposes of the individual 
client objectively and impartially. 


The insurance trust and the optional 
modes of settlement are not, as so many 
seem to think, conflicting ways of achiev- 
ing the same ends, but on the contrary 
are designed to meet entirely different 
needs, to accomplish entirely different 
purposes. They do not compete with each 
other; they complement and supplement 
each other. What one has to offer, the 
other does not even possess. Take, for 
example, the guaranteed values and life 
income settlements under life insurance 
policies, which no trust can duplicate; or 
take the discretionary powers which can 
be given to a trustee in distributing in- 
come and principal in accordance with 
the current needs of a beneficiary, which 
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no insurance company will permit in its 
optional settlement provisions. 


One is tempted to quote the famous 
little mountaineer in the “Barney Goo- 
gle” comic strip, and inquire—“What’s 
all the furss about?” 


Basic Security 


"Ego teeming the optional modes of 
_A settlement have much to offer. As 
noted in one text on the subject, “The 
certainty, the safety, the security, the 
convenience of the modes of settlement 
mark them as the most valuable plans 
ever devised for the distribution of prop- 
erty where definite income is to go to 
stipulated persons absolutely and without 
major restrictions and control.” But 
note the qualifications—“definite income 
. stipulated persons absolutely . 
without major restrictions and control.” 
If a man wants to guarantee so many 
dollars a month to his wife for her life- 
time, a base below which her income can 
never fall after his death, an income 
which can never be exhausted no matter 
how long she lives, only the settlement 
provisions in a life insurance contract 
can provide it, because those guarantees 
are not available under the trust plan of 
administering proceeds. And the pro- 
vision of such a base income is certainly 
a logical, practical and sound part of any 
estate program. 


True, inflation is a hazard to such a 
fixed program. For that reason, the pro- 
ceeds should not be spread too thin, the 
base should not be too low. It is better 
to permit invasion of principal than to 
run the risk of a fixed income so low that 
its purchasing power is inadequate for 
living needs in an inflated market. But 
that does not necessarily require the use 
of an insurance trust. The proceeds can 
be left at interest with the insurance 
company, with a privilege in the bene- 
ficiary of withdrawing principal in whole 
or in part at any time, or even with a 
limited privilege of withdrawing princi- 
pal up to some limited amount in any one 
year. Thus, considerable flexibility can 
be introduced into the optional modes of 
settlement. Trust men have a habit of 
referring to the “inflexible” optional 





modes of settlement, which is a consid- 
erable ,over-statement. The flexibility 
which can be introduced into the settle- 
ment provisions of a life policy is ad- 
mittedly limited; but it is not accurate 
to infer that they have no flexibility at 
all. Many variations can be achieved by 
expert and informed use of the different 
types of settlement provisions available 
under most insurance contracts. 


Where Trust Is Needed 


UT it is plain that the optional modes 

of settlement were never intended as 
any substitute for an insurance trust 
plan. Suppose the situation requires 
more flexibility than is possible under the 
options? Suppose it is desirable to pro- 
vide that the insurance money be used 
to buy estate assets, to prevent forced 
liquidation? Suppose discretionary pay- 
ments are to be made to minors for sup- 
port, in the amounts needed (not fixed 
amounts, regardless) ? 

It may be impossible to integrate the 
insurance under one over-all plan (where 
the amounts involved are large and are 
scattered in policies in several compan- 
ies) due to the lack of uniformity in com- 
pany practices. Only the insurance trust 
ean satisfactorily meet such situations. 

Where the insurance proceeds are de- 
signed in part at least to provide an es- 
tate liquidation fund, payment to a trus- 
tee with power to buy assets from the 
insured’s estate may prove useful and 
helpful. Certainly, such an objective 
cannot be accomplished under the option- 
al modes of settlement. Many compan- 
ies no longer permit re-marriage clauses 
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(provisions terminating the rights of a 
beneficiary in case of re-marriage, with 
gifts over to other beneficiaries) in set- 
tlement provisions. If such a restriction 
is desired, only an insurance trust could 
be used. Whether the inclusion of such 
a provision was sufficiently important to 
justify giving up the guarantees avail- 
able under the options might be debated; 
but once the client decided that the pro- 
vision was important to him, there could 
be no debate as to which plan to use in 
his case. : 


“Second Tax” Question 


N important point today, under the 
A new federal estate tax provisions 
dealing with powers of appointment, con- 
cerns the matter of “second tax” at the 
death of the beneficiary. If insurance 
proceeds are left under an optional mode 
of settlement, with a power in the bene- 
ficiary to invade principal, the principal 
not withdrawn by the beneficiary will be 
taxable at his death in his estate. It is 
impossible to give a beneficiary full pow- 
er of withdrawal under a settlement op- 
tion, without incurring this second tax 
liability at the beneficiary’s death (sub- 
ject, of course, to the federal estate tax 
exemption for previously taxed property, 
where the beneficiary’s death occurs with- 
in five years). The exact effect of a lim- 
ited power of invasion is not yet clear. 
But the same insurance proceeds can be 
left under an insurance trust, with a full 
and unlimited power in the trustee to in- 
vade principal for the beneficiary’s bene- 
fit, without incurring any second tax at 
the beneficiary’s death. 





COMPLETE FIDUCIARY FACILITIES 


Competent administration by experienced personnel. 


SEATTLE-FIRST NATIONAL BANK 


“The Largest of Many Excellent Banks in the Northwest’ 


Member F.D.I.C. 
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Whenever the property now in the 
hands of the beneficiary, or coming into 
his or her hands by inheritance from the 
insured or others, is sufficient to make 
this second tax a significant problem, 
the only answer (if flexibility is to be 
preserved) is the use of an insurance 
trust. The problem apparently is being 
widely ignored by insurance men. 

It will be a happy day for all concerned 
when the “Great Debate” subsides; and 
surely, someday, it must subside. For 
surely, someday, we will all realize that 
the important question is not whether 
our plan is better than the other fellow’s 
plan, not even whether we get the busi- 
ness or the other fellow gets it, but that 
the really important question is what is 
best for the particular circumstances of 
the particular client. Here lies the real 
basis for cooperation between underwrit- 
ers and trust men, in the dedication of 
both groups to the common task of help- 
ing men build, conserve and distribute 
estates, in a sincere and mutual effort to 
serve well the public to which we must 
all look for our livelihood. 


THE 
New YORK TRUST 
COMPANY 


Capital Funds . $45,000,000 


100 BROADWAY 


MADISON AVENUE 
AND 40TH STREET 


TEN ROCKEFELLER 
PLAZA 


* 
BUY 
WAR 


BONDS 
Member of the Federal Deposit Insurance Corporation 
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TRUSTEES MAY EXERCISE 
SETTLEMENT OPTIONS UNDER 
INSURANCE COMPANY 
CONTRACTS 


Connecticut General Life Insurance 
Company will, until further notice, per- 
mit a trustee beneficiary, acting for a 
primary beneficiary who is one of a nor- 
mal family group, to elect one of the 
options set forth in the policy. In advis- 
ing of this progressive step, N. Baxter 
Maddox, chairman of the A.B.A. Trust 
Division Committee on Relations with 
Life Underwriters, described it “as con- 
crete evidence of the desire of insurance 
men to cooperate with trustmen ... to 
better serve the public.” The options 
which may be elected are: 


1. Annual or monthly income for such 
stated number of years desired and as 
contained in the policy. 


2. Monthly life (annuity) income for 
such desired number of years certain as 
contained in the policy and for life there- 
after. 


3. Monthly or annual payments for as 
long as principal and interest will last. 


(Note: Payments under 1, 2 and 3 
are not subject to commutation. ) 


4. Strict interest income for a maxi- 
mum period of ten years, or until the 
beneficiary, if a minor, attains majority, 
with the privilege of a non-cumulative 
withdrawal up to 10% a year. 


Very few companies permit a trustee, 
and still fewer a corporate fiduciary, to 
exercise the settlement options. Accord- 
ing to an item in the current issue of The 
Trust Bulletin, two other companies— 
Connecticut Mutual and Union Mutual— 
have extended to corporate trustees the 
right to use the optional settlements un- 
der their policies. And see Louis S. 
Headley’s article, “Optional Settlements 
and Trustees,” May 1938 Trusts and Es- 
tates 581. Mr. Maddox, who is vice presi- 
dent and trust officer of the First Na- 
tional Bank of Atlanta, looks forward to 
the offer of this privilege by other com- 
panies. 
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REAPPRAISAL OF THE LIFE INSURANCE 
TRUST 


Intrinsic Value and Proper Compensation Assure Future 


ARTHUR B. TYLER 
Asst. Vice President, The National Shawmut Bank of Boston 


HE Life Insurance Trust first 

came into public consciousness 
only about two decades ago, enjoyed 
a tremendous growth and popularity 
during the late twenties, but took a 
tail-spin during the financial crash of 
1929 and the subsequent years of de- 
pression. Let us frankly admit that 
the Life Insurance Trust has suffered 
a considerable loss of prestige. 

Let us then proceed to analyze its 
intrinsic value, honestly and thor- 
oughly, in order that we may deter- 
mine its true role as a device for 
financial security. Is it in the nature 
of an infant prodigy, with a glorious 
past but a doubtful future, or is it 
fundamentally vigorous and sound, 
and destined to occupy a permanent 
position of importance in the modern 
world of Estate Planning? 

Historically, it is a matter of common 
knowledge that the rapid development of 
the Life Insurance Trust was due pri- 
marily to the enthusiastic backing of var- 
ious corporate fiduciaries in different 
parts of the country. Trust men saw 
available a new field for the extension of 
trust business, and policies of insurance 
aggregating many million dollars’ face 
amount were soon deposited with banks 
and trust companies, under Life Insur- 
ance Trusts. The great majority of these 
accounts were unfunded, whereby the in- 
sured continued to pay the premiums on 
the policies of insurance as they fell due, 
and under which the Trustee had no 
active duties and received no remunera- 
tion until the death of the insured. 


An Exceptional Trial 


ITH the stock market debacle came 
destruction of the plans of many 


men for the future protection of their 
families. The inevitable result, because 
of the need of immediate cash or the lack 
of means with which to pay recurring 
premiums, was a wholesale cancellation 
of life insurance (both trusteed and non- 
trusteed) and consequently, the abandon- 
ment of a great many Life Insurance 
Trusts. 

This business went out of the banks 
and trust companies, in many cases, in 
even greater volume and haste than it had © 
arrived, and all that the corporate fidu- 
ciaries had to show for their years of 
activities was a loss of numerous ac- 
counts at no little trouble and expense to 
themselves. Small wonder that many 
trust men, and the directors of many 
banks and trust companies, became dis- 
appointed in Life Insurance Trusts, and 
regretted their extensive participation in 
the movement. 


Because of these unfortunate expe- 
riences, of both life underwriters and 
corporate fiduciaries, the pendulum of 
opinion has naturally swung too far the 
other way, and an excess of optimism 
has, in many instances, been supplanted 
by an equal excess of pessimism. Grant- 
ed that many trust departments not only 
failed to realize the substantial profits 
which were anticipated from the handling 
of Life Insurance Trusts, but actually 
suffered serious out-of-pocket loss in such 
operations. Granted, also, that this de- 
vice was extensively oversold in the past 
and that many Trusts were created for - 
which there was no legitimate excuse. 
Nevertheless, it is fundamentally an ex- 
ceedingly valuable tool which, properly 
used, will not only demonstrate its worth 
to the owner of life insurance, but will 
also register on the profit side of the 
ledger in trust department as in under- 
writing activities. 





Special Advantages Remain 


HE basic advantages are too well 

known to require lengthy comment 
here. Of the three ways a life insurance 
policy can be paid out at the death of the 
insured: first, in cash, second, through 
option settlement, or third, through a 
Life Insurance Trust, the choice almost 
always lies between the second and third 
methods where there is any considerable 
amount of insurance. 


Most of the insurance companies now 
offer a wide variety of options of settle- 
ment, and in many cases the insured may 
find the use of one or more of the avail- 
able options an entirely adequate solu- 
tion to his problem of making proper pro- 
vision for his family. However, if a high 
degree of flexibility in the use of the in- 
surance proceeds is required, as for ex- 
ample, where broad discretionary power 
is desired with respect to payments from 
principal and/or income to meet unfore- 
seen emergencies, the adoption of the 
Life Insurance Trust is clearly indicated. 


Furthermore, as is usually the case, if 
a man owns policies of insurance in sev- 
eral different companies, there are defin- 
ite practical advantages in combining the 
proceeds into a single trust fund under 
one management. We must simply be 
more certain that, through estate analy- 
sis, each case is considered on its own 
merits, after the insured has determined 
his needs from careful review of the facts 
and circumstances. If the decision is in 
the affirmative, the Trust Agreement 
should be drafted to fit the particular 
situation with the same care required for 
the preparation of a Will. 


An Easy Solution 


EASONABLE and informed men 

must agree that the Life Insurance 
Trust is not only fundamentally sound, 
but that it is an invaluable means, prop- 
erly used, for the management and safe- 
guarding of insurance proceeds. The 
problem is, therefore, how to restore to 
this efficient device its former vigor and 
prestige and also to foster its further 
development. 


The solution is very simple. All that 
is needed is the wholehearted support and 
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encouragement of the corporate fiducia- 
ries, and the only obstacle to obtaining 
this is the failure on the part of many 
banks and trust companies to consider 
the facts in a business-like manner. Ob- 
viously, no type of trust account can or 
should be handled without reasonable 
profit, let alone at a loss, and here is the 
one outstanding weakness with the Life 
Insurance Trust set-up in many trust in- 
stitutions. 


In the pre-depression days, a pretty 
general practice was established of ac- 
cepting these trusts on what, for all prac- 
tical purposes, was a contingent fee basis. 
That is, the trustee received no compen- 
sation whatsoever unless and until the 
insured died, not having previously re- 
voked his Trust, and the proceeds of the 
insurance policies were actually paid to 
the trustee. Many years might elapse 
between the date of creation of the Trust 
and the death of the Donor, and yet the 
bank or trust company would administer 
the account during this period free of 
charge, regardless of the amount of activ- 
ity, responsibility and operating costs, in- 
cluding such matters as the: 


receipt, safeguarding, exchange and de- 
livery of insurance policies, 

effecting of changes of beneficiary, 

rendering statements to the insured, 

conferences with the insured or his 
representatives, and 

preparation and execution of amend- 
ments to the agreement. 


In many instances the Trust would be 
revoked during the Donor’s lifetime, or 
he would be obliged to cancel his insur- 
ance, in whole or in part, and while the 
Trust Agreement generally provided for 
a stipulated revocation fee, this was 
rarely adequate to reimburse the Trus- 
tee for its past services, and frequently 
the fee proved to be uncollectable in any 
event. 


Basis for Profitable Compensation 


HE following is urged as a satisfac- 
tory basis for compensation under 
Life Insurance Trusts—in addition to the 
fee which will be charged if and when the 
Trust becomes an active one following 





the death of the insured and the receipt 
of the insurance proceeds: 


First: The trustee should receive a rea- 
sonable acceptance fee, payable upon 
the creation of the Trust. 

Second: The Trustee should receive an 
annual fee during the life of the in- 
sured, ranging in amount from a nom- 
inal charge where there is little or no 
activity, to a larger sum commensura- 
ate with the amount of work and re- 
sponsibility undertaken during any 
particular year. The minimum should 
in any event be not less than the cost 
of renting a safe deposit box. 

Third: The Trustee should receive a 
suitable revocation fee in case the 
Trust is terminated prior to the death 
of the insured. 


The future of the Life Insurance Trust 
movement lies squarely in the laps of the 
corporate fiduciaries, along with life un- 
derwriters, when it is found suitable in 
estate programs. If enlightened trust 
men throughout the country will only face 
the issue of adequate compensation, on 
the fundamental premise that the Trus- 
tee, like any other laborer, is worthy of 
his hire, there is nothing in the world to 
prevent a rekindling of enthusiasm for 
this meritorious type of trust, and its 
steady growth and development. 


Savings Bank Life Insurance Increases 


The total of mutual savings bank life 
insurance now in force is $287,500,000, 
representing 323,000 policies, according to 
a report by Clarence B. Plantz, vice-pres- 
ident of The New York Savings Bank and 
chairman of the Committee on Savings 
Bank Life Insurance of the National Asso- 
ciation of Mutual Savings Banks, at the 
organization’s recent meeting. Connecticut 
has $2,500,000; Massachusetts $247,000,- 
000; and New York $38,000,000. 


ee 0 os 
Twigg Heads Council 


George Twigg, Jr., of Financial Planning 
Co., was elected president of the Boston 
Life Insurance & Trust Council at its an- 
nual meeting last month. Hobart W. Spring 
of Merchants National Bank was chosen 
vice president; James C. Donahue, Webster 
& Atlas National Bank, was reelected treas- 
urer, and William C. Coogan, secretary. 
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Statistics on Insurance Policies 


The average size of life insurance policy 
sold during the last decade has been less 
than $2,000, according to figures made avail- 
able by the Life Insurance Sales Research 
Bureau of Hartford. The highest amount 
occurred in 1937, but after a decline for the 
two subsequent years the trend has since 
been upward, as the following figures in- 
dicate: 


1933——_$1,717 
1934... 1,706 
1935__.... 1,752 
1936. 1,890 
1937. 1,976 
1938. 1,943 


1939 
1940____. 
1941 
1942. 
1943_. 


$1,700 
. 1,753 
.... 1,801 
. 1,907 
- 1,960 


A study of the Ordinary policies sold dur- 
ing May 1942 revealed that .6% of the pol- 
icies by number were for $25,000 and over, 
accounting for 8.8% of the volume. 


A recent report by Life Insurance Com- 
panies in America (covering the United 
States business of over 300 legal reserve 
companies) shows that the average amount 
of insurance per family was $4,124 in 1943, 
as compared with $3,907 in 1942. These 
companies paid out $2,403 million in 1943. 
Of this total, $1,098 million represented 
death benefits on 1,180,000 policies; $978 
million covered living benefits (disability, 
annuity, matured endowment, dividends) ; 
the remaining $289 million represented 
emergency calls (surrenders for cash and 
loans). The latter were down sharply from 
$447 million in 1942, while the other cate- 
gories were up. 
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THAT LARGE BLOCK OF STOCK 
NEED BE NO PROBLEM 


8 predominance of large blocks of stocks 


in an estate has always confronted executors 
and trustees with special difficulties. Today’s 
tax schedules bring these difficulties into sharp 
focus. 

Frequently, a Secondary Distribution or a 
Special Offering on a Stock Exchange is the 
proper solution of the problem. Or, perhaps 
the block is suitable for private placement 
with a few large investors. 

In any event, best results are obtained 
through the cooperation of an investment firm 
which is familiar both with the requirements 
of trusts and estates on one hand and with the 
market for such securities on the other. 

If you are faced with such a problem, one 
of our partners will be glad to discuss the 
subject with you. 


SMITH, BARNEY «& CO. 


Members New York Stock Exchange 


14 WALL STREET, NEW YORK 5 
522 FIFTH AVENUE, NEW YORK 17 


PHILADELPHIA CHICAGO 





FEDERAL ESTATE TAX STATUS OF 
LIFE INSURANCE PROCEEDS 


Eliminating Some Problems by Proper Original Procedure. 


DENIS BRANDON MADURO 


Member of New York Bar; Counsel to N. Y. City Life Underwriters Assn.; 
Author of “The Counselor” (3 vols.); Lecturer at N. Y. U. School of Commerce 


HE two primary purposes of this ar- 
a eae are (1) to explain the Federal 
Estate Tax status of the death proceeds 
of life insurance policies, and (2) to ex- 
pose certain practical problems arising 
from such tax status. 

The 1942 Revenue Act contains four 
tests to determine whether the death pro- 
ceeds of a life insurance policy are to be 
included or excluded (in whole or in part) 
as part of the gross taxable estate of the 
insured. In order to clarify the applica- 
tion of these tests in the usual cases, we 
will raise four questions and then set 
forth three rules based on the answers. 
This procedure will eliminate some of the 
confusion necessarily inherent in both 
the structure and wording of any tax 
law. 


The Four Questions 


HE four questions are as follows: 

(1) Are the death proceeds receiv- 
able by the executor of the insured’s 
Will? 

(2) Did the insured possess at the 
time of his death any incident of own- 
ership in the policy, exer- 
cisable either alone or in 
conjunction with any other 
person ? 

(3) Did the insured dur- 
ing his lifetime transfer in 
contemplation of his death 
the incidents of ownership 
in the policy? 

(4) Did the insured di- 
rectly or indirectly pay all 
of the premiums on the 
policy? 

Those four questions de- 
fine the four tests of taxa- 
tion. The first three repre- 
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sent tests of taxation applicable to any 
item of property, but the fourth repre- 
sents a test applicable only to the death 
proceeds of a life insurance policy. 


The Three Rules 


PON the basis of the answers to the 
above-stated questions, the following 
three rules are set forth: 

Rule 1: If the answer is “Yes” to any 
one of the questions, then 100% of the 
death proceeds of the policy will be in- 
cluded in the gross taxable estate of the 
insured, even though the answer is “No” 
to all of the remaining questions. 

Rule 2: If the answer is “No” to all 
four questions, then there will be in- 
cluded in the gross taxable estate of the 
insured only that part of the death pro- 
ceeds which is represented by the pro- 
portion of the premiums paid directly or 
indirectly by the insured. The said pro- 
portion will be a figure the numerator of 
which is the amount of all premiums di- 
rectly or indirectly paid by the insured, 
and the denominator of which is the 
amount of the total premiums paid on the 
policy. For example, if the 
insured did not so pay any 
premium, then the numera- 
tor is zero and no part of 
the death proceeds will be 
included in his gross tax- 
able estate. For another ex- 
ample, if the insured did so 
pay $1,000 of premiums out 
of a total of $5,000 of pre- 
miums, then the numerator 
is $1,000 and the denomina- 
tor is $5,000 and the result 
is that 1/5th of the death 
proceeds will be included in 
his gross taxable estate. 
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Rule 3: In applying the second rule 
to the special case of a policy transferred 
by the insured before January 11, 1941, 
exclude from the numerator any pre- 
miums directly or indirectly paid by the 
insured prior to January 11, 1941, if the 
insured did not possess any incident of 
ownership in the policy on January 11, 
1941, or at any time thereafter. For ex- 
ample, assume the insured took out a 
policy in 1935 (or any date prior to Jan- 
uary 11, 1941), and transferred all title 
in the policy in 1940 (or any date prior 
to January 11, 1941), and the premiums 
amounted to $1,000 per year and totalled 
$15,000 up to the date of death of the 
insured in 1949. If in such case the in- 
sured directly or indirectly paid all of the 
premiums, then nine-fifteenths of the 
death proceeds would be included in his 
gross taxable estate because the numera- 
tor would be only the $9,000 representing 
the aggregate of the nine premiums paid 
by him from and after January 11, 1941, 
and the premiums paid prior to that date 
would be disregarded. Similarly, if in 
that case the insured paid all of the pre- 
miums up to January 11, 1941, but there- 
after did not directly or indirectly pay 
any subsequent premiums, then the num- 
erator would be zero and no part of the 
death proceeds would be included in his 
gross taxable estate. 


Reason for Third Rule 


HE reason for the existence in the 

law of the above stated third rule is 
to establish a retroactive date for the 
use of the “source of premium payments” 
as a test of taxation, set forth in the 
fourth question raised above. The date 
of January 11, 1941, is an arbitrary date 
contained in a Treasury Decision issued 
in 1941. That Treasury Decision revived 
the “source of premium payments” as a 
test of taxability after the public had 
been led to believe that the Treasury De- 
partment had discarded that test of taxa- 
tion and many taxpayers had transferred 
title to policies on that assumption. Ac- 
cordingly, the date of January 11, 1941, 
represents in substance a retroactive date 
beyond which that test of taxation does 
not apply if action had been taken and 
the title to a policy transferred prior to 
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that date. The 1942 Revenue Act incor- 
porated and gave effect to that retro- 
active date. 


Incidents of Ownership 


HAT is meant by the phrase “‘inci- 

dents of ownership” as used in the 
tax law? That ambiguous phrase was 
probably coined because of the peculiar 
nature of the rights contained in and 
represented by a life insurance policy, and 
also because of the numerous technicali- 
ties involved in the exercise of those 
rights. The rights in an insurance policy 
are a bundle of numerous benefits and 
privileges, and an accurate understand- 
ing of those rights and of the exercise 
thereof is puzzling even to the insurance 
law expert. For the purposes of this ar- 
ticle, we may consider that the phrase 
“incidents of ownership” means “the 


right to obtain or receive or exercise any 
of the benefits or privileges contained in 
the life insurance policy.” 


When an insured desires during his 
lifetime to make a gift of a life insurance 
policy, he should make academic any dis- 
cussion of the legal meaning of “inci- 
dents of ownership.” He can do this by 
expressly providing in the assignment of 
the policy that he transfers to the donee 
“all rights, present and future, to obtain 
or receive or exercise any of the benefits 
and privileges of any form or nature, 
present and future, contained in the 
policy.” In addition, he must make sure 
that if the policy contains any provisions 
contradictory to the said wording and 
intent of the assignment, then such pro- 
visions in the policy should be eliminated 
either by proper endorsement thereon or 
by actually striking out such contradic- 
tory provision. Even though the insur- 
ance law expert will recognize the numer- 
ous legal complications involved in this 
procedure, the fact still remains that 
from a practical point of view it is the 
best procedure to avoid the more compli- 
cated legal problems involved in attempt- 
ing to forecast all possible interpreta- 
tions of the phrase “incidents of owner- 
ship” for the purpose of the tax law. 

This practical procedure has been sadly 
neglected in the case of many transfers 
of policies made by way of irrevocable 





insurance trusts created with corporate 
trustees. This is probably due to the 
fact that corporate trustees place so much 
reliance upon the provisions of the trust 
agreement being absolute and controlling 
over any contrary provisions contained in 
the instruments representing the trust 
corpus. This reliance is especially. mis- 
placed where life insurance policies are 
the instruments evidencing the trust 
corpus. 

A final brief word on incidents of own- 
ership is now appropriate. Many per- 
sons are under the erroneous impression 
that under the 1942 Revenue Act a “re- 
versionary interest” is not an incident of 
ownership. For the purpose of our above- 
stated third rule, the law expressly states 
that a reversionary interest is an inci- 
dent of ownership. Furthermore, with 
respect to our second rule, one part of the 
tax law states that a reversionary inter- 
est is not an incident of ownership, but 
another part of the tax law states that it 
is. The most practical way of making 
academic this technical point is to elim- 
inate the reversionary interest from any 
transfers of policies in which they exist. 
Where the reversionary interest is re- 
mote, a practical method of elimination 
is to make a gift of the reversionary in- 
terest to an educational or charitable in- 
stitution. This method not only gets rid 
of the reversionary interest, but since 
such gift is free from a gift tax it elim- 
inates the additional complications in- 
volved in the valuation of the reversion- 
ary interest for the purpose of the gift 
tax law. 





Proof of Premium Payments 


de executor inherits the problem of 
proving that the insured did not di- 
rectly or indirectly pay the premiums on 
a policy which the executor determines 
is not to be included as part of the gross 
taxable estate. In many cases the execu- 
tor receives little assistance from the rec- 
ords kept by the interested parties. Very 
few persons keep accurate records regard- 
ing any transactions involving life in- 
surance policies. 


Where the insured does not directly or 
indirectly pay the premiums on a policy 
he has transferred, it is naturally advis- 
able that some proof of that fact be es- 
tablished so that it is made available to 
his executor. It is advisable that the 
cancelled check of the premium payor be 
retained and that some record be kept to 
show that the bank account on which the 
check is drawn represents the true separ- 
ate property of the premium payor. It 
is also advisable that premium notices 
and premium receipts be addressed to the 
premium payor, even though by the laws 
of most states it is necessary for such 
notices and receipts to be addressed to 
the insured. It is also advisable that the 
records show the physical possession of 
the policy was not retained by the in- 
sured after the transfer had been made, 
because such possession is very important 
for the purpose of exercising certain 
benefits and privileges in policies issued 
by- certain companies, and therefore such 
possession may well be construed to be 


an In the Nation’s Capital 
= THE RIGGS NATIONAL BANK 


RESOURCES 
OVER $230,000,000 


ESTABLISHED 
1836 


COMPLETE BANKING AND TRUST SERVICE 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





570 


the retention of an incident of owner- 
ship. The remarks in this paragraph 
assume that the “premium payor” is a 
person other than the insured, and also 
that the premium payor is using separate 
funds which do not directly or indirectly 
belong to the insured. 


It is impossible to discuss fully in this 
article the various problems involved in 
determining, as a fact, what constitutes 
an “indirect” payment of a premium by 
an insured. The most acute problem 
arises when the premiums are paid by a 
person other than the insured but from 
funds which originally came from the in- 
sured. In this case the best test at the 
present time is the “motive” test, which 
is represented by the question: What was 
the motive of the insured in transferring 
such other funds? If the motive was to 
supply the transferee of the policy with 
funds to pay the premium, then such pre- 
mium payments will probably be held to 
have been made “indirectly” by the in- 
sured. Proof of this motive is not too 
difficult in most cases where such motive 
actually existed. 


For example, suppose Mr. A has been 
married for 15 years and during those 
years has never given his wife more than 
$50 as an unconditional present, and then 
in the 15th year of marriage Mr. A trans- 
fers to his wife $100,000 of insurance 
policies and also commences to give her 
$3,000 a year in cash. In such case, Mr. 
A may say that he makes the gift .of 
$3,000 a year because of his great love 
and affection for his wife. However, if 
Mr. A had been financially able to make 
similar gifts in the prior years of his 
marriage, one may well wonder how a 
cold tax law has the power to produce 
such tangible evidence of love and affec- 


tion. 


The Will Problem 


HE death proceeds of a life insur- 

ance policy do not pass under the 
terms of the insured’s Will when payable 
to a person other than his estate ; the 
proceeds flow directly from the insurance 
company to the payee of the policy. Ac- 
cordingly, the executor never gets its 
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hands upon the proceeds, even though 
they form part of the gross taxable es- 
tate for the purpose of the Federal Es- 
tate Tax. 


The executor is then faced with the 
problem of determining what monies to 
use to pay that part of the tax allocable 
to the taxable insurance proceeds. For 
example, if such insurance proceeds con- 
stitute one-fourth of the net taxable es- 
tate, then one-fourth of the resulting tax 
is allocable to such proceeds. Should the 
other taxable assets of the estate bear the 
burden of that tax, or should the taxable 
insurance proceeds bear their own bur- 
den of that tax? 


This problem becomes more accute 
where the taxable insurance proceeds 
represented policies which the insured 
transferred during his lifetime under the 
impression that they would be free from 
his estate tax, and where a litigation is 
necessary before a determination that 
such insurance proceeds are subject to 
the estate tax. This situation creates 
additional administration problems, such 
as who should be responsible for the pay- 
ment of the interest on the deficiency tax 
resulting from such litigation; and what 
monies are to be used as a reserve for 
the payment of such tax during the 
course of the litigation; and similarly 
related problems. 


The best practical procedure is to make 
this entire problem academic by a specific 
provision in the insured’s Will. Such pro- 
vision would specifically direct whether 
the tax allocable to the taxable insurance 
proceeds is to be charged against and 
paid solely from the residuary estate, or 
whether such tax is to be charged against 
and paid solely from the taxable insur- 
ance proceeds. 


In many cases a corporate institution 
is both the executor of the Will and also 
trustee of an irrevocable insurance trust 
created by the insured testator during his 
lifetime. In such cases it would be en- 
tirely proper for the institution to com- 
municate with a client during his lifetime 
and make sure that this problem has been 
eliminated by an appropriate specific pro- 
vision in the Will. 





INTEGRATING INSTRUMENTS OF 
ESTATE DISPOSITION 


Coordination of Will, Trust and Life Insurance Provisions 


J. E. RAPPOPORT 
Rappoport & Rappoport, Lawyers, Cincinnati, Ohio 


HE will is the commonly known in- 

strument used to make final disposi- 
tion of property upon death. But other 
dispositive instruments, whose signifi- 
cance in the dispositive scheme is not 
commonly appreciated by the average 
layman, are frequently indispensable as 
part of a well organized plan of distri- 
bution. Among these are life insurance 
policies, living trust agreements (funded 
and unfunded, revocable and irrevocable) 
and business insurance trust arrange- 
ments. In every case involving final 
transfer of multiple capital interests up- 
on the death of the owner, the utility of 
each of those instruments should be care- 
fully weighed. Where used, the interde- 
pendence of all of them must be recog- 
nized, a comprehensive view of their rela- 
tive importance to each other must be 
taken, and a systematic integration of 
their related provisions must be made, in 
order to accomplish all appropriate objec- 
tives effectively and economically. 


The factual situation in what developed 
to be a “text book case” handled in our 
office recently, illustrates the advisability 
of utilizing, and the importance of inte- 
grating the related pro- 
visions of all instruments 
relevant to the particular 
case under consideration 
for estate distribution.* . 


Mr. Allison came to us 
through an_ established 
client of our office, who had 
recently concluded a very 
satisfactory plan for the 
final distribution of his es- 
tate, and mentioned it to 


*For obvious reasons, some of 
the facts are altered and ficti- 
tious names, descriptions of busi- 
ness and figures are used in the 
illustration. 
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Mr. Allison. He confided to our client 
that he had been thinking about arrang- 
ing his affairs for some time, but kept 
putting it off. At Mr. Allison’s sugges- 
tion, a consultation was arranged and, 
in accordance with our practice in such 
cases, a Questionnaire, designed to elicit 
the data needed to form the basis for a 
complete dispositive plan, was submit- 
ted to him. He returned it to us, fully 
answered, with the requested supporting 
instruments, which revealed the follow- 
ing information. ° 


Current Picture 


R. ALLISON was 47 years old; 

married (wife 44 years old); and 
had two children, a son 19 years old 
(attending the University of X) and a 
daughter 16 years old (in high school). 
He and Mr. Burdick, his business asso- 
ciate, were equal owners of all the issued 
and outstanding capital stock of The Y 
Company (a close corporation) normally 
engaged in the manufacture and sale of 
civilian wearing apparel, but now operat- 
ing at full capacity in the production of 
military apparel. 

His estate consisted of 
the following assets with 
the following current val- 
ues: 


-Shares in The Y 
Company 

U. S. Bonds and 
mise. securities _ 
Residence real es- 


$250,000 
25,000 


22,500 
Household goods, 
automobiles and 
other personal 
chattels 
Insurance on his 
own life 
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*Life insurance policy on life of 
Mr. Burdick 


Average amount of cash in per- 
sonal account in bank 


$400,000 


* (His report disclosed this item as “Life 
Insurance, $50,000; carried by me on the 
life of Mr. Burdick”—with the further, 
rather vague, explanation: “this insur- 
ance was intended to fund a partnership 
purchase agreement with Mr. Burdick.”) 


He reported no financial liabilities 
other than those that are current and 
met out of current income. 


Annual income: 


Salary, as President of The Y 
Company 

Dividends on stock of The Y 
Company 

Interest on bonds and dividends 
on miscellaneous securities 


$33,500 


Total financial requirements for 
income taxes, personal ex- 
penses, club dues, household, 
wife’s personal expenses and 
allowances, educational costs 
for children, medical, contribu- 
tions, vacation, travel and en- 
tertainment, life insurance pre- 
miums, real estate taxes, in- 
surance and maintenance, and 


all other incidental costs $28,500 


As requested in the Questionnaire, Mr. 
Allison furnished us with his will, exe- 
cuted in 1929; an executed counterpart of 
a partnership purchase agreement en- 
tered into by him with Mr. Burdick in 
1931; and his life insurance policies. 


Approximately $105,000 of liquid re- 
sources will be required by this estate for 
administration costs (including attor- 
neys’ fees) and for estate and inheritance 
taxes (at current rates). The life insur- 
_ ance proceeds are not counted in the value 
of this estate for administration costs. 
The only available cash resources aggre- 
gate $70,000 (the bonds and miscellan- 
eous securities, the personal life insur- 
ance and the personal cash account), ex- 
cluding the $50,000 of business life in- 
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surance that seems to have a nebulous 
place in the case. The shares in the close 
corporation would hardly be recommend- 
ed by competent investment counsel as a 
means of assuring adequate economic se- 
curity to the widow and children. How- 
ever, the utter deficiency in liquid re- 
sources to meet death costs is not the 
most startling of the developments in the 
case. 


From Partnership to Corporation 


N the consultation with Mr. Allison 

following our analysis of the data fur- 
nished us, he informed us that he and 
Mr. Burdick had entered into a partner- 
ship in 1924 to engage in the manufac- 
ture and sale of men’s wearing apparel; 
that the original capital of the business 
was $100,000, half of which was con- 
tributed by him from a cash bequest he 
received from his father’s estate and the 
other half of which was paid in by Mr. 
Burdick; that the business flourished; 
and that, in order to protect their per- 
sonal estates against the future possibil- 
ity of business reverses, they had in- 
corporated the business in 1930. 


He explained the partnership purchase 
agreement and the life insurance fund- 
ing that agreement as follows: in 1928, 
the life insurance underwriter who had 
sold him his first policy shortly after his 
marriage in 1924, convinced him and his 
partner that they should protect their 
business interests against the eventuality 
of the death of either of them by having 
their lawyer draw a “buy and sell agree- 
ment” and to fund that agreement by 
life insurance; that such a plan would 
serve the very laudable double purpose 
of enabling the survivor to purchase the 
interest of the decedent and free the in- 
vestment of the decedent in the business 
for the benefit of his family; and that 
the underwriter’s suggestion was fol- 
lowed, the agreement prepared and exe- 
cuted, and the life insurance obtained, 
each of the parties applying for and pay- 
ing the premiums on the policy on the 
life of the other. 


Investigation disclosed that the policy 
carried by Allison on the life of Burdick 





was continued in its original state and 
that nothing had been done to transfer 
the protection to the shares of stock 
owned by Burdick in the Y Company that 
succeeded to the assets of the Y Partner- 
ship; that the proceeds of the policy 
carried by Allison on Burdick’s life, in 
the event of the death of Burdick, were 
made payable to the estate of Burdick; 
and that the proceeds of the policy car- 
ried by Burdick on Allison’s life, in the 
event of the death of the latter, were 
payable to the estate of the latter. The 
partnership purchase agreement revealed 
that any amount by which the life insur- 
ance proceeds (paid to the estate of the 
decedent) was less than the book value of 
the capital interest of the decedent was 
to be paid by the survivor to the estate 
of the decedent upon the determination 
of the book value. 

The analysis further disclosed that the 
$40,000 personal insurance was payable 
to his wife in a lump sum; his will left 
his entire estate to his wife, outright, 
and his wife was designated executrix. 


A Host of Infirmities 


HE critical infirmities in the instru- 

ments described in the foregoing an- 
alysis and the dire consequences that in- 
evitably would follow if they became oper- 
ative must be manifest to any competent 
professional observer in this field. We 
shall merely catalogue some of the most 
flagrant of them. 


I. The “Buy and Sell Agreement” and 
the funding policies of insurance. 

A. The change from a partnership 
to a corporation has made that 
agreement obsolete. 

B. The life insurance for funding 
the purchase price of the capital 
interest of a decedent is grossly 
inadequate and the financial bur- 
den imposed on the survivor 
promptly to pay the difference 
between the proceeds and the 


value of the interest is unreason- 


able. 

. The provision for direct payment 
of the proceeds of those policies 
in lump sums to the estates of the 
respective decedents is unsound. 


II. The personal life insurance: 


A. In view of the favorable option 
settlement provisions available 
under life insurance policies (in- 
stallment payments, other than 
interest, constituting non-taxable 
income), the direction for pay- 
ment of the proceeds in a lump 
sum to the widow is inadvisable. 


. The hazard of dissipation of the 
capital fund by a woman inexpe- 
rienced in business and invest- 
ment problems, which, if it oc- 
curred, would deprive the widow 
and children of financial security, 
has been overlooked. 

III. The will: 

A. This instrument was made in 
1929, when Allison was 32 years 
old; his wife 29 years old; his 
son 4 years old; and his daughter 
1 year old. Its very simplicity 
would cause serious complications 
in the distribution of the estate, 
since it was drawn without refer- 
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ence to the pre-existing life in- 
surance and the business insur- 
ance agreement. How unsound 
even in 1929, when a little 
thought would have suggested a 
trust, under the terms of which 
the principal fund could have 
been placed under the manage- 
ment of a qualified corporate fidu- 
ciary and a modest but assured 
income provided over a substan- 
tial period of time, or, at least, 
until the two children became 
self-supporting. 


. Assuming a properly drafted 
stock purchase - insurance - trust 
agreement between Allison and 
Burdick with respect to the dis- 
position of their respective capi- 
tal interests in The Y Company, 
there is a need in Allison’s will 
(as well as in the will of Bur- 
dick) of specific directions to his 
executor to facilitate the per- 
formance of the terms of the 
agreement. 


Determining and Attaining Objectives 


HE following factors appear to be 

essential to the development of inte- 
grated provisions in the various instru- 
ments necessitated by the facts in this 
case. In designing a complete and con- 
structive plan for Mr. Allison, all of his 
assets, liabilities and obligations, the pro- 
spective requirements of his family, and 
his wishes for final distribution, must be 
considered as a whole. The inventory 
and information obtained from him es- 
tablish the starting point. 


The specific assets that are to be dis- 
posed of by each separate instrument 
must be considered as part of the entire 
estate and all the dispositive instruments 
must be considered together to make cer- 
tain that, as a unit, they fully accomplish 
his wishes. 


Only when the value of the entire net 
estate is determined, the beneficiaries 
selected and their respective require- 
ments anticipated, and outright or bene- 
ficial (or both) interests decided, should 
the drafting of the dispositive instru- 
ments be undertaken. The provisions in 
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each of those instruments for distribu- 
tion of each major asset and the condi- 
tions on which each beneficiary is to re- 
ceive his portion of the whole estate are 
then co-ordinated to attain the estab- 
lished objectives. 


For example: assume that the prospec- 
tive requirements of Mrs. Allison and the 
two children call for an assured annual 
income of $9,000 until the children at- 
tain stated ages, and after that time her 
individual requirements will call for an 
assured income of $6,000. The combined 
sources from which those requirements 
are to be met may be derived from Mr. 
Allison’s bonds and miscellaneous securi- 
ties (deposited with a corporate trustee 
under a personal trust), from option set- 
tlement installment payments under his 
personal life insurance policies, and from 
a portion of the business life insurance 
left on deposit with the insurance com- 
pany for installment payments or paid 
over to the trustee of the personal trust. 
It is therefore necessary to determine the 
available income to be allocated from 
each of those sources for her benefit so 
that the aggregate will safely meet those 
requirements. It then becomes neces- 
sary to correlate the provisions of the 
personal trust agreement respecting the 
distribution of the income from the 
corpus of that trust (including a wel- 
fare provision granting the trustee dis- 
cretion to encroach on the capital fund 
to meet emergencies affecting the bene- 
ficiary), with the provisions in the bene- 
ficial designations and option settlement 
terms of the life insurance policies (both 
personal and business insurance), with 
the provisions in the stock purchase-in- 
surance-trust agreement defining the use 
of the proceeds of the policy payable on 
death of a party, and with the provisions 
in the will bequeathing and devising to 
the trustee of the personal trust the 
stipulated portion of the general estate 
contemplated for the use of the trust 
beneficiary. 


Integration of Instruments 


HE following summarizes some of 
the related elements in the essential 
instruments that need integration to or- 
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ganize the necessities of this case into a quirements of the beneficia- 
unified and satisfactory operating plan: ries. 


I. The assurance of the effective opera- If, for any reason, the free 


tion of a business purchase plan calls 
for appropriate provisions in a stock 
purchase-insurance-trust agreement 
that will accomplish the purposes for 
which it is intended, and 
A. Adequate life insurance to cover 
the reasonable value of the respec- 
tive capital interests of each of the 
parties; and 
. Since some of the proceeds of this 
insurance will be required to meet 
administration costs and taxes, 
(1) Specific provision should be 
made with respect to the poli- 
cies so obtained to arrange 
for the payment of the free 
portion of the proceeds pay- 
able on the death of a share- 
holder under option settle- 
ment terms to his wife and 
children, or 
In the alternative, for the 
payment of the free portion 
of the proceeds to the trustee 
of the independent trust es- 
tablished by the decedent, to 
be managed and distributed 
under the terms of that trust. 


II. The assurance of economic security 


to Mrs. Allison and the children and 

the conservation of the greatest values 

in the best assets of Mr. Allison’s es- 
tate demand coordination of appro- 
priate provisions: 

A. In an independent trust (revocable 
or irrevocable, as the circum- 
stances warrant) to be established 
by him, under which: 

(1) Periodic income installments 
are stipulated for payment to 
his widow, as the primary 
beneficiary, during her life- 
time. If it is part of his plan 
to provide capital distribu- 
tions to the children at stated 
periods, either before or after 
her decease, appropriate pro- 
visions for such distributions 
should also be made as will 
not undermine the income re- 


portion of the proceeds of the 
business insurance policies 
cannot be left with the issu- 
ing insurance company for in- 
stallment payments under op- 
tion settlement terms, those 
proceeds may be made pay- 
able and added to the original 
corpus of the personal trust 
estate, to be managed and dis- 
tributed for the benefit of his 
family. 

The trustee should be grant- 
ed authority to purchase as- 
sets from the executor of the 
estate of the decedent. This 
discretionary power may en- 
able the executor, in case of 
necessity, to meet promptly ~ 
the expenses of administra- 
tion and estate and inheri- 
tance taxes, and, at the same 
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time, will avoid the need of 
forced liquidation of valuable 
assets in the general estate to 
meet the emergency. Assets 
so acquired by the trustee are 
thus conserved as part of the 
corpus of the trust estate. 


B. In his personal life insurance poli- 


cies: beneficial designations should 
be made and methods of settle- 
ment under appropriate option set- 
tlement provisions should be 
selected in those policies that will 
supply the portion of income pay- 
ments or capital withdrawals, or 
both, which, together with the in- 
come payments stipulated in the 
business insurance policies (Item 
I, B (1) or (2) of this summary) 
and the independent trust (Item 
II, A, of this summary), will pro- 
vide the aggregate financial re- 
quirements determined to be neces- 
sary for his wife and children. 


C. In his will. 


(1) The household goods and per- 
sonal chattels may be be- 
queathed and the residence 
real estate devised outright to 
the widow. The residue (oth- 
er than specific bequests to 
relatives, charitable institu- 
tions, etc., if such bequests 
are made) is bequeathed and 
devised, outright, to the trus- 
tee of the independent per- 
sonal trust, to be added to the 
original corpus thereof and to 
be managed and distributed 
for the benefit of his family 
in accordance with the terms 
and conditions prescribed 
therein. 


The will should contain an 
acknowledgment of the exis- 
tence of the stock purchase- 
insurance-trust agreement, as 
well as appropriate directions 
to the executor that will fa- 
cilitate the transfer by the 
trustee under that agreement 
of the decedent’s certificates 
of stock in the Y Company to 
the surviving shareholder. 
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(Note: The will of Mr. Bur- 
dick should contain a corre- 
sponding acknowledgment 
and direction with respect 
to his shares in The Y Com- 
pany.) 

(3) The will should contain 
provisions directing that ad- 
ministration costs and taxes 
be paid from the proceeds of 
such assets, the disposition of 
which, to the best of one’s 
powers of anticipation, will 
not seriously interfere with or 
frustrate the testator’s plan 
of distribution. For example, 
it is usually advisable to di- 
rect that estate taxes attri- 
butable to personal life insur- 
ance, payable to a named 
beneficiary, be paid out of the 
general estate without contri- 
bution by the insurance bene- 
ficiary, in order to preserve 
intact the settlement provis- 
ions intended for the benefi- 
ciary. The same situation 
should be considered with re- 
spect to the corpus of a trust 
that is taxable as part of the 
grantor’s estate. 


The integration procedure above out- 
lined will accomplish Mr: Allison’s objec- 
tives from two ultimate sources: the in- 
dependent personal trust and the life in- 
surance policies, both administered by 
experienced and financially reliable insti- 
tutions: the corporate fiduciary and the 
life insurance companies. 


Correlation—Not Incorporation by 
Reference 


NTEGRATION of related distributive 

provisions should not be confused with 
“incorporation by reference,” an expe- 
dient that may produce grave conse- 
quences. and one that should be scrupu- 
lously avoided in wills, trusts and life in- 
surance contracts. 

A simple but effective Item that corre- 
lates a will with a previously established 
independent personal trust follows: 


ITEM: I give, bequeath and devise all of 
the rest and residue of my estate to 





The Blank National Bank of Cincinnati, 
Ohio, as Trustee, or its successor, IN 
TRUST, to be added to the corpus of 
the Trust established by me, as Grant- 
or, by a Trust Agreement dated June 
15, 1943, with said The Blank National 
Bank, as Trustee, and to be held, man- 
aged and distributed by said Trustee 
as part of said Trust Estate according 
to the terms and provisions of said 
Trust Agreement. 


A simple but effective Article that cor- 
relates the provisions of an independent 
personal trust agreement with a will fol- 
lows: 


ARTICLE: The Grantor reserves the 
right to bequeath and devise to the 
Trustee by -his Last Will and Testa- 
ment and to direct the Executor of his 
estate to convey, assign, transfer and 
deliver to the Trustee hereunder, any 
of the property comprising his estate 
at the time of his death, and the Trus- 
tee, by the execution of this instrument, 
agrees to hold any property so received 
by it on the terms of the Trust and for 
the uses and purposes herein set forth. 


The integration of life insurance poli- 
cies with an independent trust agreement 
or a will is accomplished by a clear nom- 
ination of the beneficiaries of the pro- 
ceeds of the insurance and by a precise 
declaration of the terms and conditions 
under which the proceeds of the policies 
are to be paid. 


In none of the illustrations is there an 
incorporation by reference. The incorpo- 
ration in a will of the terms of an inde- 
pendent trust is entirely gratuitous and 
may result in throwing the corpus of the 
trust into the general estate disposed of 
by the will, thereby unnecessarily sub- 
jecting the corpus of the trust to admin- 
istration under the will with attendant 
administration costs and attorneys’ fees, 
and, probably, with increased estate, in- 
heritance and income taxes at the highest 
rates applicable to the tax brackets into 
which the value of the trust corpus and 
the income therefrom will fall. There is 
an added hazard if the previously estab- 
lished independent trust is valid for all 
purposes as an irrevocable trust, in which 
case the estate and inheritance tax im- 
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munity of the corpus may be altogether 
destroyed. 

Similar difficulties may be encountered 
by the incorporation into a trust of the 
terms of a will, or of other dispositive 
instruments. The complete absence of 
any advantage from the use of that de- 
vice and the ruinous possibilities inher- 
ent in its use emphasize the admonition 
for its avoidance. 


Can You Live On 5% of Your Income? 


In America only five per cent of our in- 
come comes from investments while 95 per 
cent is derived from our skill and energy. 
Ask any man if his family could live on 
five per cent of his present income. This 
is what they would probably have to do if 
he should die. 

Help your prospect figure the income 
from his investments. Determine with him 
what it costs his family to live from month 
to month. Ask him where they would get 
the difference between what his investments 
yield and what his family spends to live. 

—Northwestern National News 


Ancillary administrations 
and trusteeships in the Los 


Angeles area—a frequent 


need of Eastern institutions 
—are invited by the Trust 
Department of this Bank. 


CITIZENS NATIONAL 
TRUST & SAVINGS BANK OF LOS ANGELES 


Established 1890 
Head Office: Spring at Fifth, Los Angeles 
Branches Throughout the City 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORP. 
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THE SHATTUCK LECTURES 


“What we do and what we say, 
when these modest little dramas 
take place in our offices, will affect 
not dividends or gas rates or matters 
of grave public policy, but the very 
lives and happiness of families as 
precious as our own.” 


ITH this fitting introduction and 

philosophy was inaugurated as fine 
a program of public lectures as those 
interested in estate work have been priv- 
ileged to attend. It is taken from the 
first of the series of eight lectures on 
The Creation of Estate Plans, conducted 
by Mayo Adams Shattuck, Esq. of Bos- 
ton, just completed before audiences 
averaging over 250 attorneys, life under- 
writers, trustees and other professional 
men and women at the Boston Univer- 
sity School of Law. 


Given under the auspices of the Boston 
Chapter of the American Society of 
Chartered Life Underwriters, with Basil 
Collins, president of the chapter and as- 
sistant viee president of Old Colony 
Trust Company, presiding, the lectures 
opened with a foreword on “If Anything 
Should Happen To Me” that reads like 
best seller fiction, but is most homely 
fact. Here you meet Tom and Helen 
Jones, who bid fair to become the “Mr. & 
Mrs.” of estate planning. The first lec- 
ture covered the overall program, dis- 
cussing “Outright inheritance or family 
protection?”, including the virtues and 
limitations of insurance options. Subse- 
quent lectures covered: 


Reciprocal wills (and living trusts) 

Business Insurance Trusts 

The funded Insurance Trust 

Choice of Trustee and powers (in 
which the story and workings of the 
trust institution—and the family 
trustee—are presented in colorful 
panorama) 

Taxation of Trusts and Estates 
(History, function and structure) 


The final two-hour session was con- 
ducted as an Information Please pro- 


gram, with questions submitted from sub- 
scribers to the series answered by the 
“Quiz Kids”: Austin Scott and Erwin 
Griswold of Harvard, Merle Summers 
and Judge Spaulding. Bas Collins came 
in for a characterization as “a sort of 
intellectual P. T. Barnum—trust author- 
ity and impresario,” and Mayo Shattuck 
catching a few fast ones and receiving 
a bouquet from a gallery of over 300 of 
the top-flight professional men of the city 
and suburbs. 


Copies of the lectures, with a biblio- 
graphy and lacking only the amusing 
sides of these graciously informal “class” 
discussions, have been printed and bound 
for distribution to meet the growing de- 
mand for this a-to-izzard review of Es- 
tate Planning. Originated as a series of 
articles for Trusts and Estates, it has 
been a pleasure to see this material de- 
velop into a lecture series which may 
well set a new fashion in this field and 
serve the mutual aims of trustees, insur- 
ance underwriters and attorneys in serv- 
ing estate owners large and small. 


New Trust Divisions Created 


Recent meetings of State Bankers Asso- 
ciations have seen the establishment of 
separate Trust Divisions. They are Flor- 
ida, Missouri and New Hampshire. The 
formation of a new division of the Mississ- 
ippi association was previously reported. 

The Florida group is headed by W. W. 
McEachern, president of Union Trust Co., 
St. Petersburg. R. W. Masters of the First 
National Bank of Tampa is vice chairman, 
and Frank Smathers of Miami Beach First 
National Bank is secretary. 

The Missouri Trust Association has 
chosen an executive committee of seven 
members of whom Edward M. Cox, First 
National Bank, Kansas City, will act as 
chairman until an election is held in No- 
vember. 

Establishment of a trust division of the 
New Hampshire association was recom- 
mended in a report by James S. Barker of 
Indian Head National Bank, Nashua. His 
report was adopted at the meeting but as 
yet the division has not been set up. 





ARE THERE PROFITS 
IN BUSINESS PURCHASE TRUSTS? 


New Opportunities for Underwriters and Trustees 


WILLIAM R. SPINNEY 
Assistant Trust Officer, Title Insurance and Trust Company, Los Angeles, and 
Trust Officer in Charge of Estate Planning, Union Title Insurance 
and Trust Company, San Diego 


N a time when the need for business 
purchase agreements is possibly the 
greatest in history, it may be presumed 
that there is a neglect of this important 
function of life insurance and trustee- 
ship. The lack of attention given to the 
needs of close corporations and partner- 
ships in the immediate past, especially 
during the war period, is probably large- 
ly due to the fact that large numbers of 
the better qualified type of life under- 
writer, who formerly developed a large 
percentage of this business, have had 
their attentions and energies divided by 
the “discovery of gold” in the pension 
trust field. Dropping their accustomed 
tools, they have joined the rush, and the 
very important work which they former- 
ly did in setting up partnership and close 
corporation purchase agreements has 
been largely left undone. 


While the pension field appears to be 
stabilizing itself on a permanent basis, 
and will continue to absorb the atten- 
tion of some of our most capable under- 
writers, it is to be assumed that others, 
recognizing the difficulties 
attendant upon the long 
drawn out negotiations for 
pension trusts, will return 
back to a type of business 
which may not offer as bril- 
liant rewards to the highly 
successful, but will offer 
surer bread and butter in- 
come to the average quali- 
fied underwriter, and that 
the great need for this type 
of service now existent in 
the ranks of small and mid- 
dle-sized business will again 


be adequately serviced. WILLIAM 


New and Increased Needs 


HE outstanding rcasons for a new 

consciousness of the need for busi- 
ness purchase agreements may be briefly 
summarized as follows: Due to the pre- 
vailing corporation income tax practices 
there has been a growing tendency to 
dissolve close corporations in favor-of a * 
partnership. It is well recognized that 
the need for a purchase agreement in a 
partnership is even more urgent than in 
a close corporation, because the partner- 
ship does not extend beyond the life of 
its members, as in a corporation. 


Those close corporations which do not 
yield to the temptation to convert to part- 
nerships frequently find themselves em- 
barrassed by a plethora of riches, and 
stockholders have come to a realization 
that their stock represents a far greater 
potential value to their heirs than they 
had previously assumed to be possible. 


This increased value of close corpora- 
tion stock has created two problems cry- 
ing for solution. One is the problem of 

conserving this value for 
the benefit of a deceased 
stockholder’s heirs, in or- 
der that it may not evapor- 
ate in future less happy 
corporation experience. The 
other is to find the means 
by which surviving stock- 
holders may acquire the 
stock of deceased _ stock- 
holders without depleting 
their personal fortunes, 
which they may have segre- 
gated from their business 
interests for purposes of 


R. SPINNEY liquidity to meet estate and 
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inheritance taxes in their own estates, or 
to provide an assured fixed income for 
the members of their families, indepen- 
dent of the fortunes of the corporation. 


Paying Out of Income 


T used to be possible for the surviving 

members of a close corporation to 
make a “dicker” with the heirs of the 
deceased stockholder and to enter into 
an agreement whereby they could acquire 
the stock of the deceased and pay for it 
out of income, provided they had not had 
the foresight to set up a stock purchase 
agreement backed by the acquisition of 
life insurance on the life of the stock- 
holder. But that is currently no longer 
feasible because taxation of income, both 
corporate and individual, is so severe. 
Either there would not be sufficient net 
income left, in many instances, to fulfil 
the terms of the contract, or the drain 
upon the resources of the corporation, 
over a period of years, would be so great 
as to cripple the business in its opera- 
tions and force upon it obsolescence in 
equipment. 


The same circumstances apply to a 
partnership. The Stever Tax Letter for 
April, 1944,* cites the following illustra- 
tion: 


“Smith and Jones each owned a 50% in- 
terest in the partnership which earned $100,- 
000 a year. Taking a realistic view of the 


*Published by Ron Stever and Associates, Los 
Angeles. 


ALABAMA’S 
| LARGEST BANK 


Complete Trust 
Facilities 


& the FIRST NATIONAL 
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| of Birmingham 
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tax situation they had valued the business 
at $250,000, which was based on earning 
power after the individual taxes of the part- 
ners. They had a purchase agreement un- 
der which the survivor would buy the in- 
terest of the first to die, at the agreed price 
of $125,000 for his one-half share. They 
had intended to pay the purchase price out 
of earnings of the business over the next 
five years. But here is what the figures 
showed: 
Present 
Income 
of each 
Partner 
Net income of surviving 
ES eee 
Less interest on $125,000 


Income of 
surviving 
Partner 
$50,000 $100,000 

4,000 


$ 96,000 
65,000 


$50,000 
......---- 28,000 


Net taxable income 
Income tax -........... 
Net income after taxes _._ $22,000 $ 31,000 
Increased income available 


for purchase agreement $ 9,000 


“Assuming consistently high earnings 
each year, at the very best it would take 14 
years to pay off the purchase price if all of 
the increased income were used by the sur- 
vivor to fund the purchase agreement. 
Working capital for 14 years would be neg- 
lected. None of the profits of the business 
could be enjoyed during that long span of 
years. The surviving partner would have 
doubled his frozen assets without being able 
to provide liquid funds to pay estate taxes 
thereon. The utter impossibility of raising 
the purchase price out of ‘accumulated in- 
come quickly became an undeniable, self- 
evident fact.” 


Desirability Accentuated 


NDER current conditions, none of 

the old reasons for avoiding the 
complications which frequently arose 
upon the death of a partner, or an officer 
in a close corporation, has been in the 
slightest degree lessened, but, on the 
other hand, they have been reinforced by 
the acuteness of the problem which will 
exist where no business purchase agree- 
ment has been set up. If it was desirable 
in a partnership to avoid the disadvan- 
tages attendant upon a liquidation of the 
business and a division of the assets of 
the partnership with the heirs of the de- 
ceased, or if it was desirable to avoid the 
difficulties of having to form a new part- 
nership with the heirs of the deceased 





in the days when values were smaller 
and taxation was less severe, it is cer- 
tainly increasingly important to avoid 
those same difficulties today. If it was 
desirable for the owner of stock in a close 
corporation to obtain for his heirs a cash 
market for his stock at his death in order 
that they might be removed from the 
hazards of business, and if it was desir- 
able for the surviving members of a close 
corporation to acquire the stock of a de- 
ceased member so that they might not be 
embarrassed and plagued by the activi- 
ties of stockholders whose sympathies 
were not in accord with their own desires, 
when values were small and taxation was 
relatively light, is it not increasingly im- 
portant that these difficulties should be 
avoided under present conditions? 

Not only is there a need for these 
things to be called to the attention of 
close corporations and partnerships which 
do not have purchase agreements, but a 
review of those agreements which have 
been in force since pre-war days will fre- 
quently disclose an inadequacy of pro- 
vision for creating the funds necessary to 
carry out the agreements. It was com- 
mon practice to back such agreements 
by an inadequate amount of life insur- 
ance, sometimes being little more than a 
token payment on the purchase price, 
with an .expectation that the survivors 
would pay the difference out of current 
earnings, over a period of years. It might 
be a safe assumption that a large num- 
ber of these agreements would today be 
unworkable from a practical point of 
view.* 


Field for Corporate Trustees 


OME time ago, I wrote an article for 
Trusts and Estates** on the subject 
of obtaining corollary business for trus- 
tees from partnership purchase agree- 


*The March and April issues of the Spindell- 
Millett Service (published in Chicago) contain a 
discussion of the current situation with reference 
to partnerships and close corporations without 
workable purchase agreements, which should be 
read by every life underwriter who has any desire 
to be of service to his customers in this important 
field, by every trust officer who is concerned with 
the setting up of these agreements in trust, and 
by attorneys who are: called upon to draw these 
agreements. 


**“Wills from Partnership Trusts,” 
Trusts and Estates 565. 


Dec. 1942 
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ments. Prior to writing it, I sent a ques- 
tionnaire to a representative group of 
leading trust institutions throughout the 
country, and, of the thirty-two replying, 
only four accepting this type of business 
reported that they did so because they 
considered the corollary business desir- 
able. Yet in my opinion here is the chief 
source of revenue available to trust insti- 
tutions as the result of accepting trustee- 
ships under partnership and close corpo- 
ration business purchase agreements. 


Such agreements, where the corporate 
trustee is not named as executor and 
trustee of the general estate of the part- 
ner or stockholder, have not had a good 
record of persistency, and yet the fee 
schedule is usually so set up that the busi- 
ness is actually a liability until there is a 
distribution of a part of the corpus of 
the trust occasioned by the death of oné 
of the parties. In general, to make this 
business desirable in itself, there should 
be an adequate set-up fee and an annual 
fee which will at least compensate the 
trustee for holding the policies and the 
agreements and submitting them to their 
own internal audits, to the audits of their 
accountants and to the audits of the 
banking department. 


It is often difficult to get these ade- 
quate fees, because the underwriters, who 
create the business, are inclined to re- 
gard the charging of adequate fees by 
the trustee as an impediment to the sale 
of the life insurance, and since the part- 
ners or stockholders regard the functions 
of the trustee, prior to the death of one 
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of them, as “merely holding the papers,” 
it often requires some tact on the part 
of the trust institution to obtain its just 
fees without creating the impression of 
being avaricious. This situation should 
be corrected in the trustee’s dealings 
with the life underwriter, so that the ur- 
derwriter may realize there is a money- 
costing function which must be per- 
formed by the trustee prior to the death 
of one of the insured parties. Thus, the 
underwriter will be more sympathetic to 
the trustee’s requirements for adequate 
setting up and annual fees, and more dis- 
posed to forewarn his policyholder that 
this expense is legitimately involved. 


Cooperating for More Business 


NDER the best of circumstances, 

however, it is usually difficult for the 
trustee to obtain fees which will make 
partnership and stock purchase agree- 
ments anything more than nominally at- 
tractive in themselves, but if the trustee 
conscientiously makes an effort to secure 
the corollary business available in the 
form of wills and trusts on general prop- 
erty of the partners or stockholders, there 
will be a greater chance of the business 
proving profitable, in the aggregate, be- 
cause of the executor’s and trustee’s fees 
which will be available from a volume 
of this type of business. 

If the underwriter can be brought to 
realize that the trust officer will be able 
to give him greater cooperation in secur- 
ing business if that business is made 
more profitable to the trustee, he can be 
very effective, if he is so minded, in pre- 
paring the partner or stockholder for the 
idea of using the corporate fiduciary as 
executor and testamentary trustee, so 
that the grantors of the trust will be 
more receptive to such suggestions when 
they finally come in contact with the trust 
officer. 

Most of the larger cities in the coun- 
try have Life Insurance and Trust Coun- 
cils, and an exploration of the new situa- 
tion with reference to business purchase 
agreements might be timely program 
material for these councils, in order that 
both trust officers and life underwriters 
may be made to appreciate a newly devel- 
oped business opportunity, and that they 
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may have a more sympathetic under- 
standing of each other’s problems in the 
proper creation of this type of life insur- 
ance and trust business for which pres- 
ent circumstances make an immediate de- 
mand. 


Tax Effect of Right to Withdraw 
Insurance 


“Since the Revenue Act of 1942 has made 
taxable to the estate of the donee of a gen- 
eral power of appointment the full value 
of the appointive estate, whether or not the 
general power of appointment is exercised, 
the existence of such a right of withdrawal 
in the case of a trust would force the in- 
clusion of the unwithdrawn portion of the 
principal in the estate of the donee of the 
power. My feeling is that the case of life 
insurance is analogous, and that according- 
ly where an insured has arranged, for ex- 
ample, $100,000 of life insurance under the 
interest option, nevertheless giving the 
beneficiary full right of withdrawal, when 
the beneficiary dies not having exercised 
her withdrawal rights, there will be in- 
cluded in her estate for tax purposes 
$100,000. A contrary position has been 
taken by the legal department of at least 
one of the large carriers, although I am 
supported by a number of attorneys and the 
legal department of another of the insur- 
ance carriers. 


“Incidental to this problem is the sug- 
gestion by a number of leading tax lawyers 
that the failure of a beneficiary to exercise 
a limited withdrawal right, noncumulative, 
effects a gift to the contingent beneficiary 
named. Thus, for example, if an insured 
leaves $100,000 of insurance under the in- 
terest option, granting to the beneficiary 
the right to withdraw up to $10,000 per 
year, noncumulative, and the beneficiary 
elects not to withdraw in each of 10 suc- 
cessive years, she will then have not only 
utilized her $30,000 gift tax exemption but 
will have effected taxable gifts of $70,000. 
Such a startling effect is rather hard for 
me to accept, but it raises the practical 
problem as to whether an insured should 
fly in the face of the regulations issued by 
the internal revenue department. Many 
of the large insurance estates should be 
reviewed with these possibilities in mind.” 

Henry Cooper, trust officer, Peoples-Pittsburgh 


Trust Co., before Pittsburgh Chapter of Chartered 
Life Underwriters. 
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TO TRUST OFFICERS SEEKING 
EMPLOYEE BENEFIT PLAN TRUSTEESHIPS 


Trust officers familiar with pension planning know that sound engineering 
is essential to a permanently satisfactory employee benefit set-up. 


Our organization, which for many years has acted as Trust and Estate 
consultants to banks and trust companies in the Eastern United States 
and Canada, has engineered many practical pension and profit sharing 
plans. Employee groups have numbered from sixteen to several thousand. 
As a result of this experience we are now able to offer the practical, simple— 


— BASIC CHART 
COMPARING 

MAJOR TYPES 
EMPLOYEE 

PENSION PLANS 


Bank officers may have a copy of this easy-to-read Plan. There’s no 
charge for this handy, timely outline. Just write us asking for the 
“Basic Chart.” 


WICKENDEN AND ASSOCIATES 


(A Partnership ) 


Consultants on Employee Benefit Programs 
Pension, Bonus and Profit Sharing Plans 


295 Madison Avenue, New York 


Washington ° London ° Toronto 





COOPERATIVE CULTIVATION OF 
PENSION FIELD 


How Trust and Insurance Fraternities Should Work Together 


ROBERT P. KELSEY 
Executive Assistant, John Hancock Mutual Life Insurance Co., Boston 


“Be slow to fall into friendship; but 
when thou art in, continue firm and 
constant.” 


O wrote Socrates, and trust institu- 

tions and life insurance companies 
seem to have heeded well his words of 
wisdom. Back in the middle 1920’s, with 
the popularity of the new-born life insur- 
ance trust, active cooperation blossomed 
suddenly. Unfortunately some of our 
mutual prospects and customers accepted 
our suggestions too enthusiastically. The 
trust officer and the underwriter recom- 
mended the trust method of settlement 
and our prospect bought life insurance 
far beyond his later ability to pay. His 
boom time pocketbook seemed temporar- 
ily bottomless. 


Far too well do we remember our mu- 
tual disappointment in our cooperative 
endeavor—insurance policies lapsed— 
potential future business disappeared 
from our trust departments—and with 
the advent of the banking holiday life un- 
derwriters went back to selling with the 
emphasis again on optional settlement 
plans. 


The sobering 1930’s 
brought forth and extended 
the practice of estate plan- 
ning involving a complete 
analysis of our prospect’s 
needs. The trust officer 
and the qualified life under- 
writer approached his task 
from the same angle. Sound 
and effective estate plans 
materialized. Permanent 
insurance was written, 
permanent future business 
was placed in will files. We | 
were “slow to fall into 
friendship” but from’ our. 


ROBERT P. KELSEY 


caution came a mutual and profitable 
basis of understanding and cooperation. 


The New Field 


N a platform of mutual understand- 

ing, recognition and helpfulness, we 
now face a new opportunity for profitable 
cooperation in the establishment of much 
needed Pension, Employee Benefit and 
Profit-sharing plans. But will we both . 
profit from the mistakes we have made 
in the past? Will we each attempt to ad- 
vance our own special interests, or will 
Wwe approach our new customer, Indus- 
try, on a basis of trying to play our mu- 
tual parts in a plan that best meets his 
circumstances and requirements? Let us 
“Continue firm and constant” in our de- 
sire to render maximum service, and to 
reach our mutual objectives. 

During the past few months I have 
contacted many trust institutions in all 
sections of the country to secure a cross- 
section of opinion on retirement plans. 
With a sincere appreciation of the assis- 
tance rendered by the trust officers, may 
we counter with a constructive sugges- 
tion? Naturally they were interested in 

this new Pension field — 
they wished to share in its 
potential profits — but at 
that point they elected to 
discuss the comparative 
merits, all the pros and cons 
of the “invested” versus the 
“insured” type of retire- 
ment plan. 


Panel discussions are 
held — articles written — 
speeches delivered — in- 
volving a complicated dis- 
agreement on the technical 
details of the “invested” 
and the “insured” retire- 
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ment plans. Must we be divided into two 
camps and carry on our debates, or can 
we approach our task of rendering ser- 
vice with full comprehension that there 
are distinct merits to both types of plans 
—that a combination of both invested 
and insured features may best suit some 
of our customers? Trust officers and in- 
surance agents have a far greater obliga- 
tion and opportunity to convince Manage- 
ment that it can improve its relations 
with Labor and increase its profits by 
solving the problems of superannuation. 
Let us realize the demand of the people 
—the trend in our society—for old-age 
security. Let us bend our mutual efforts 
toward convincing Industry that unless 
it adopts and furnishes a satisfactory 
system of privately financed retirement, 
of necessity our Government is likely to 
consider increasing its social benefit 
activities, and wouldn’t this be a more 
dangerous and costly method? 


Is Pension Business Desired? 


66 ES,” says the trust fraternity,— 
“we want pension business of the 
right sort—it must be permanent— 
actuarily sound, conforming to the re- 
quirements of the Treasury Department 
—we are not rushing into this new field, 
and are scrutinizing with caution all busi- 
ness submitted.” While some of the 
larger trust institutions have equipped 
their departments to handle all types of 
Pension business, and have been success- 
ful in their concerted effort to acquire it, 
many have preferred to remain on the 
side lines until all the problems and dif- 
ficulties have been solved. 

But is this waiting attitude sound from 
the viewpoint of effective trust depart- 
ment management? At trust conferences 
we hear a great deal of the need for 
broadening the base of trust service—of 
the necessity of replacing lost revenue 
caused by the shrinkage in trusteed es- 
tates through increased estate and inheri- 
tance taxes. Attention is drawn to the 
Common Trust Fund as the means of ex- 
tending trust service to the “New 
Wealth.” We hear of threats to private 
capital and enterprise, socializing trends 
that threaten the economy under which 
our trust structure has prospered. 
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It is quite apparent that acquiring the 
right type of profitable Pension business 
would be in keeping with aggressive trust 
department management. Pension busi- 
ness brings additional revenue and 
creates contacts with a large group of 
new customers, all of whom are prospects 
for additional banking services. Pension 
business will broaden the base of trust 
service—increase service to commercial 
customers—build soundly for the future 
—help the community. 


Practicing the Precept 


F bankers, as advisers to Industry, be- 

lieve that solving the problem of super- 
annuation is essential—that effective re- 
tirement programs pay dividends to 
corporations and constitute sound public 
relations—they must have the courage 
of their convictions. As one banker ex- 
pressed it, “How can we advocate a pen- 
sion plan for our customer when we do 
not have one ourselves?” Far removed 
from any attempt to sell, is it not obvious 
that the “First National Bank and Trust 
Company” needs to meet the retirement 
problem just as much as its depositor— 
the “A. B. C. Corporation’? 


Banking must attract and hold capable 
personnel—give it an incentive—provide 
old-age security for its employees. Bank 
personnel must live well, dress well, be 
not too far removed from the scale of liv- 
ing maintained by the customers with 
whom they are in constant contact. With- 
out attempting to discuss the salary scale 
in banking, suffice it to say, he who elects 
banking as a career foregoes the oppor- 
tunity of reaching the higher income 
brackets offered in some other lines of 
endeavor—of accumulating substantial 
funds for old-age retirement. The 
amount of money necessary to install a 
proper retirement plan for a banking in- 
stitution affords not only an added pro- 
tection for its assets but also constitutes 
a sound investment for its stockholders. 


Speaking to “Mr. Average Trust Officer” 


SSUME that you are not a trust officer 

in a large metropolitan institution 
with millions of Pension plan assets un- 
der your supervision—assume your trust 





department has no pension business or is 
a participant in only a few retirement 
plans—what can you do to increase your 
department earnings by acquiring Pen- 
sion business? 

If you have been hesitant until now, 
perhaps it has been due to uncertainty, 
confusion, or employment shortage. True, 
the field of retirement is a broad one, 
complicated by new and changing regula- 
tions, filled with technical features of 
every sort. But while continuous study 
is advisable, do not think you immediate- 
ly have to become an authority on every 
phase of the subject, or that you must 
set up an expensive division in your de- 
partment before you attempt to secure 
Pension business or sell your community 
on the need for it. 

If you honestly believe old-age security 
is a problem that must be solved, spread 
this gospel to your industrial customers 
—enlist in your aid the technician—the 
attorney—the Pension Trust consultant 
—the qualified insurance agent—to work 
out the proper type of plan to meet the 
specific needs of your customer. You 
will find little difficulty in summoning 
to your desk competent, technical ad- 
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visers. They will work with you and help 
you to formulate the basis of a-proper 
plan that conforms to the requirements 
necessary for approval by your customer 
and by the Internal Revenue Department. 


The Value of the Corporate Trustee 


N practically all types of retirement 

plans, speaking for one insurance 
company, we recognize the value of and 
the service rendered by the local trust in- 
stitution as trustee. The use of a corpo- 
rate trustee— 


—provides an unbiased third party to 
supervise and execute the plan; 

—affords perpetual supervision as the 
plan will be in operation beyond the 
lives of the present Management; 

—furnishes impartial judgment if dis- 
cretionary features are necessary in 
the plan; 

—vests the title to the investments— 
securities or policies—in a third 
party whose rights and instructions 
are clearly set forth; 

—removes all Pension funds from the 
control of the corporation and from 
claims of its creditors; 
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—improves employer-employee rela- 
tionships, instills confidence and 
eliminates all questions of unfair- 
ness, misappropriation or malfeas- 
ance; 

—supplies efficient accounting and ad- 
ministrative facilities; 

—emphasizes the permanence of the 
plan, a most necessary feature for 
Government approval; 

—affords a source of advice and coun- 
sel on any problems that arise. 


Adaptability of Plans 


ERTAIN trust officials are partial to 

the invested type of plan because it 
accrues a larger revenue to the trustee. 
Before the invested type of plan is recom- 
mended and adopted it must be deter- 
mined that— 


—the fund is sufficiently large to per- 
mit a most conservative type of man- 
agement and adequate diversifica- 
tion; 

—the interest rates on the reserves can 
be projected on a conservative basis 
for many years into the future; 

—the entire plan is actuarily sound; 

—the fund does not require the pro- 
tection afforded an insured type of 
fund where it becomes a part of the 
large reserve fund of a life insur- 
ance company under a guaranteed 
rate. 


While the primary concern is the prob- 
lem of retirement, other benefits for em- 
ployees, prior to retirement, constitute 
an important factor in the improvement 
of labor relations.. Here again we are 
well aware of the demand of Society for 
mass protection and aid-in time of dis- 
ability. The corporation that is making 
a sincere effort toward effective employee 
relations adopts a medical coverage plan 
for its employees. Accident and sickness, 
hospitalization, surgery—such coverages 
can be insured and, with the retirement 
benefits, constitute a well rounded insured 
program of employee benefit. 


Trustees’ Fees 


HE American Bankers Association’s 
suggested schedule of fees* for the 
corporate trustee acting under various 
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types of retirement plans appears most 
practical as a general guide but utmost 
care should be taken to establish a fee 
that is reasonable and just from the em- 
ployer’s standpoint. At the same time the 
fee must be adequate for the services re- 
quired.** The trustee that is to render 
intelligent service under a retirement 
plan is far more than a custodian of 
funds or of insurance policies, and as 
such should be recompensed on an equit- 
able and profitable basis. 


A Few Suggestions 


F your trust department wishes to 

capitalize on the opportunity presented 
by participation in the Pension field, may 
we suggest that you— 


—convince your associates and your 
directors of the desirability of Pen- 
sion business; 

—make certain that your commercial 
officers, who are in daily contact with 
Industry, understand the basic fea- 
tures of retirement plans; 

—contact your industrial customers, 
in person, by direct-mail and news- 
paper advertising; 

—remember that the life insurance 
companies and the trust institutions 

. have much to gain by cooperative 
effort. 


*[See Dec. 1943 Trusts and Estates 546.] 
**(See results of survey, just completed, at page 
607 of this issue.] 


“Practical Pension Planning” 


Carrying forward the theme of its last 
year’s special study on employee retirement 
plans, the N. Y. Journal of Commerce has 
published a new collection of articles en- 
titled “Practical Pension Planning.” Deal- 
ing with the approach of trustees, insur- 
ance men, actuaries and attorneys to the 
formation of such plans, the articles cover 
plan construction, financing aspects, legal 
and tax considerations, public relations and 
investment policy. 


Copies of the study may be obtained at 
35 cents from the Journal of Commerce, 63 
Park Row, New York 15. 
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UP IN THE AIR about 
“LABOR LAW” PROBLEMS? 


Here in the CCH LABOR LAW SERVICE is your complete 

and dependable reporter on labor law. It brings together, 

organizes, and keeps always up-to-date the federal and 

state laws on labor and allied topics, including: Wage 

and Salary Stabilization Law, War Labor Disputes Act, 

Overtime Pay Order, National Labor Relations Act, Fair 

Labor Standards Act, public contracts laws relating to 

wages and hours, anti-injunction laws, state labor L ABO 4 
relations acts, state wage and hours laws, etc. 


Everything is arranged for quick reference or careful LAW 
study in convenient loose leaf binders behind tabbed 


guides. Pertinent court decisions originally reported 
currently in loose leaf form are reissued in bound SERVICE 
volumes as needed, and supplied without extra charge. LOOSE LEAF 


ALWAYS UP-TO-DATE 
COMMERCE) CLEARING; HOUSE, ING., 
PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 


NEW YORK 1 CHICAGO 1 WASHINGTON 4 
EMPIRE STATE BLDG. 214 N. MICHIGAN AVE. MUNSEY BLDG. 
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PENSION TRUSTS 


Pension Trusts are being established in increasing numbers each 
year. For employers as well as employees derive a great benefit from 
them. Men work better when their future seems secure. Every 
common interest between employer and employee improves their 
relations with each other and is reflected in a common interest in 
the welfare of the employer. 

The Federal Government, in its emphasis on social security, encour- 
ages the establishment.of Pension Trusts by allowing to the employer 
and to the employees certain tax deductions and deferments on the 
contributions made to it by the employer if a qualified trust, as 
defined by law, has been created. 

There are obvious advantages in having such a trust administered 
by a Corporate Trustee—to secure impartiality of administration, a 
background of broad experience, and financial responsibility com- 
mensurate with the amount of funds to be entrusted. | 

Manufacturers Trust Company has had extensive experience in the 
establishment and administration of Pension and Profit-Sharing Trusts, 
and we shall be glad to discuss such plans with business executives. 

A recent comprehensive analysis of the Pension Trust Laws will 


be sent to you on request. 


Manufacturers ‘Trust Company 


Personal Trust Department 


55 BROAD STREET, NEW YORK 15, N. Y. 





TYPES OF PENSION PLANS 


Distinguishing Features of Employee Benefit Programs 


E. LEIGH JONES, C.L.U. 


Manager, Pension Trust Division, George E. Lackey Agency, Massachusetts Mutual Life 
Insurance Company, Detroit; Member American Society of Chartered Life Underwriters 


MERICAN employers are today, more 
than ever before, considering and 
adopting plans to provide retirement 
benefits for their employees and some 
measure of financial security for the fam- 
ilies of those who become the victims of 
the premature death or disability of the 
family provider. Such widespread inter- 
est is understandable when it is realized 
that these plans operate as at least a 
partial solution to two very real prob- 
lems which confront the individual em- 
ployee and employer. Any discussion of 
employee retirement plans must begin 
with a consideration of these problems. 


With ever increasing personal income 
taxes, it has become progressively diffi- 
cult, if not impossible, for most of us to 
accumulate any appreciable amount of 
capital out of what is left of our income 
after taxes have been paid, in order to 
build up a reserve to produce a substitute 
income when earned income ceases. In- 
dividuals in the higher income tax brack- 
ets face a situation at least equally as 
critical as that of their seemingly less 
fortunate brothers. Increased gross in- 
come normally leads to a higher standard 
of living and the assumption of fixed com- 
mitments. Comparison of 
net income after taxes for 
1939 and 1943 shows that 
the married man with two 
dependents has suffered a 
net reduction of about 
13% if his earned income 
was $5,000, while if $25,000 
he has suffered a net reduc- 
tion of approximately 32%. 
It is obvious, therefore, 
that increased taxable in- 
come is not the solution of 
the individual’s problem. 

Because of the ever in- 
creasing tempo of modern 
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business the individual employee “depre- 
ciates” faster than was true in the past, 
whether the value of the individual to 
his employer lies in his skill at a machine 
or the contribution of his brains to man- 
agement. He eventually becomes a bur- 
den rather than an asset. Setting aside 
reserves for depreciation of physical 
properties has long been accepted as good 
business and sound accounting practice. 
Such physical properties are of value, 


however, only when combined with the . 


brains and skill necessary to manage and 
utilize them. Why not, then, set aside a 
reserve for depreciation of the human life 
values? 


The Two-Fold Solution 


ry .HE modern Pension Trust, properly 

designed to qualify under the law so 
that it may provide maximum tax advan- 
tages to both employer and employee, 
goes a long way in solving the problem 
of both the individual and the employer. 
Firstly, payments made by an employer 
to a qualified Pension Trust do not con- 
stitute taxable income to the participat- 
ing employee (except for the small frac- 
tion attributable to the cost of benefits 
other than income at retire- 
ment, such as life insurance 
and disability provisions), 
and are utilized 100% in 
producing that income 
which is needed to replace 
earned income when earned 
income ceases. The same 
amount paid directly to the 
employee would be subject 
to his income tax and only 
the balance after taxes 
would remain available to 
him for savings toward re- 
tirement. Therefore, the 
Pension Trust removes the 
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basic cause of the problem of the in- 
dividual. 


Secondly, payments made by an em- 
ployer to a qualified Pension Trust act as 
a “reserve for depreciation” of human 
life values. This “reserve” assists in 
solving the employer’s superannuation 
problem. Knowing that their retirement 
age is approaching and that their future 
is secure, the older employees are anxious 
and willing to cooperate with manage- 
ment in preparing the younger employees 
to succeed them. It is human nature to 
hesitate or refuse to cooperate in this 
way if they feel that, by so doing, they 
are hastening the day when they will be 
out of a job and deprived of necessary 
income. The younger employees, know- 
ing that their older associates will be re- 
tired automatically, readily recognize the 
opportunity for advancement and this 
knowledge increases their value to the 
employer. 


It is well for the employer who is con- 
sidering an employee retirement plan to 
bear in mind one vital and important 


fact. A properly set up Pension Trust 
is not a new business expense, any more 
than payment into a reserve account for 
depreciation of physical properties 1s. 
The cost remains whether or not a re- 
serve is set up in advance to meet that 
cost when payment can no longer be de- 
ferred. The expense attendant upon the 
superannuation problem can be avoided, 
but in one way only. The employer may 
unceremoniously discharge his employees 
when their value to him lessens, if he is 
not concerned with their future welfare, 
with the effect of such action on other 
employees or upon the good will of the 
public. Even then, he is not entirely 
avoiding an expense if good will really 
has an asset value. By creating a re- 
serve which is used to liquidate an al- 
ready existing expense, the Pension Trust 
helps to solve the problem of the em- 


ployer. 


Basic Retirement Benefits 


N January 1, 1937, millions of em- 
ployees became participants in a na- 
tionwide basic employee retirement plan 
_under the Social Security Act. The 
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retirement benefits provided by Social 
Security establish a foundation upon 
which to build that new income which 
must, somehow, be created to replace 
earned income when earned income 
ceases, Social Security income being in- 
sufficient in itself to make retirement 
possible, 


Furthermore, Social Security income 
is not available if the individual, after 
age 65, earns $15 or more per month in 
an occupation covered by the Act. Asa 
practical matter, supplemental income 
which does not disqualify him for Social 
Security benefits, is required if the em- 
ployee is to spend his declining years at 
something above the subsistence level, 
else he will not retire. A private retire- 
ment plan provides the employee with 
such income. 


Cost Basis or Benefit Basis? 


N devising an employee retirement 

plan, the subject may be approached 
from the standpoint of either cost or 
benefits. The employer may decide to 
fix the cost of the plan at a certain per- 
centage of each employee’s compensation 
during his remaining years of employ- 
ment. Individual benefits will then de- 
pend upon the age of the employee when 
he becomes a participant in the plan. 
Such plans are known as “Money-Pur- 
chase”’ plans. 


Conversely, it may be decided to adopt 
a “Fixed Benefit” plan, using a formula 
which will determine the benefits to be 
provided. In such plans the cost at in- 
ception will depend upon the average age 
of the original group of eligible employ- 
ees and the benefits which they are to 
receive. The annual cost for the older 
employees will be higher in proportion to 
their individual benefits than the annual 
cost for the younger members of the 
group. However, as additional employees 
become eligible for participation in the 
plan (usually at a much younger average 
age than the average for the original 
group), and the older employees begin 
reaching the retirement age, the annual 
cost, in terms of percentage of compensa- 
tion of participants, is progressively 
reduced. The annual cost reaches a fair- 
ly stable level when the average age of 





new participants and the average age (at 
entry) of the remaining employees in the 
original group become approximately the 
same. 


The “Fixed-Benefit” plan is used in the 
majority of pension plans. If the result- 
ing cost is in excess of the amount which 
the employer is willing to assume, the 
benefits may be adjusted to bring the plan 
within the desired cost range. 


Choice of Retirement Benefits 


LANS of the “Fixed-Benefit” type 

offer the employer a fairly wide 
choice of formulas to arrive at the 
amount of retirement benefit to be pro- 
vided. These formulas may, however, be 
divided into three basic classifications. 
The pension at retirement may consist 
of : 


(1) A certain percentage of compensa- 
tion, such as 1% or 142%, for each 
year of employment. 

A certain percentage of compensa- 
tion, such as 20%-25% or 30%, re- 
gardless of years of employment. 
A combination of (1) and (2), 
such as 20% of compensation, but 
not to exceed 1% for each year of 
employment. 


(2) 


(3) 


There may be variations of these three 
class'fications. Service prior to the 
adc stion of the plan may be considered 
separately from service after adoption of 
the plan, resulting in a formula such as 
34% for each year of prior service plus 
1% for each year of future service, pos- 
sibly with a maximum of 30%. 

The pension formula should reflect the 
philosophy of the employer and be tail- 
ored to the particular circumstances 
which are peculiar to him and his busi- 
ness. 


Additional Benefits 


HE complete plan will take into con- 

sideration the establishment of a 
measure of financial security for the em- 
ployee and his family and will also bene- 
fit the employer by improving employee- 
employer relationship, increasing and 
prolonging employee efficiency, reducing 
employee turnover, and providing the an- 
swer to the superannuation problem. 


ae ere re 
that is looming larger than ever before 
employers today. Increasing recognition is 
being given the fact that employees who 
have served faithfully for many years deserve 
comfortable, self-sufficient living in their old 
age. Ic is also being realized that younger 
employees, at the peak of their usefulness, are entitled to op- 
portunities for advancement which are often denied them by 
the retention of employees who have passed their prime. 
A Pension Trust Plan is the answer co this problem. By pro- 
viding adequate retirement income for aging employees, it 
gives employees incentive, reduces personnel turnover, and 
increases efficiency. 


Pension Trusts can be created by most corporations to aug: 
ment the benefits of Social Security at very low cost. In addi- 
tion, allowable tax deductions make such a plan particularly 
attractive now. 

Since a Pension Plan requires a crustee co own and control 
the policies or funds for the benefic of employees, we would 
like the opportunity of discussing with you che trustee's duties 
and the advantages of appointing a corporate trustee. Our trust 


can work out a plan especially tailored to fit your needs. 


Example of bank advertising indicating co- 
operative approach with underwriter and 
attorney, run over signature of Mississippi 
Valley Trust Co., St. Louis. 


Because benefits to the employee and 
the employer are inseparable, each de- 
pendent upon the other for complete func- 
tioning, the modern pension plan pro- 
vides both individual retirement benefits 
and family security should disability or 
death, rather than age, cut short the 
earning ability of the family head. The 
cost for these additional benefits is nom- 
inal and results in a well rounded plan 
of which the employer and employee may 
both be proud. 


Eligibility Requirements 


HE Internal Revenue Regulations on 

pension plans state that the law is 
not concerned so much with the form of 
any plan as with its effects in operation. 
Therefore, in determining which employ- 
ees are to be included, this fact should be 
kept in mind. While the law permits cer- 
tain exclusions which in themselves will 
not be considered discriminatory in favor 
of employees who are officers, sharehold- 
ers, persons whose principal duties con- 
sist in supervising the work of other em- 
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ployees, or highly compensated employ- 
ees, the effect of such exclusions must not 
result in a contravention of the spirit 
and intent of the law. 

Exclusions permitted by the law, sub- 
ject to the above qualifications, include 
the following: 

Casual and part-time employees; em- 
ployees who have been in the service of 
the employer for less than a minimum 
period, not to exceed five years; employ- 
ees who are less likely than others to re- 
main as permanent employees (e.g. those 
who have not attained a certain age such 
as 25 or 30); those over a certain age 
such as 60 or 65; those on a time or piece- 
work basis, and employees earning $3,000 
(or $2,000 etc.) or less. 

Eligibility must be based upon a defin- 
ite classification basis. The employer 
may not use discretion in selecting indi- 
viduals to qualify. All employees who 
qualify as being within a certain classi- 
fication must be eligible for participation 
and eligibility must be denied those who 
do not fall into such classification. 


Integration with Social Security 


EGULATIONS 103, issued by the 

Commissioner of Internal Revenue 
July 8, 1943, provide that plans which 
include only employees earning in excess 
of a certain named amount must be in- 
tegrated with Social Security in such 
manner that the total benefits received 
by employees covered by the plan (includ- 
ing their Social Security benefits) will 
not be greater in proportion to their 
compensation than the benefits received 
under the Social Security Act by the ex- 
cluded employees. 

The Regulations also state that “for 
this purpose the total Social Security 
benefits of an employee, in view of the 
supplementary benefits provided by such 
law, may be considered as 150% of the 
primary insurance benefit provided there- 
by.” The additional 50% of the benefit 
is the amount payable to the wife of a 
covered employee if living at age 65. 
Either the primary benefit alone or the 
primary benefit plus the wife’s benefit, 
may be used in computing the maximum 
net pension benefit which may be pro- 
vided by the employer. 
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Mimeograph 5539, since issued by the 
Commissioner, contains specific formu- 
las for determining maximum pension 
benefits for plans with salary exclusions 
of from $1,000 to $3,000. These formulas 
are based upon the Social Security form- 
ula and every plan which contains a sal- 
ary exclusion provision must be limited 
to the maximums shown if the plan is to 
be approved by the Treasury Depart- 
ment. 


Methods of Funding Benefits 


AVING determined the benefits 

which his pension plan is to provide, 
the employer must next decide upon the 
most efficient, economic and certain means 
of financing or funding these benefits. 
Here the employer has the choice of three 
methods which may be used separately 
or in combination. These are: 

(1) The Self-Administered or Self-In- 
sured Method. This method provides 
that a trust fund be created and that 
annual contributions be made to the fund 
which, when invested at a pre-assumed 
rate of interest, will at all times be suf- 
ficient to provide the benefits prescribed 
in the plan. As a pension plan, by its 
very nature of providing life incomes to 
employees who are still living at a fixed 
retirement age, involves actuarial com- 
putations based upon mortality expe- 
rience, an actuary must be employed to 
determine the amount of each annual con- 
tribution to the trust fund if the fund 
is to be kept upon a sound financial basis. 
This actuarial work is done usually once 
a year, to make any required adjustments 
which actual experience in the operation 
of the plan may dictate. It is the func- 
tion of the trustee, usually and prefer- 
ably a bank or trust company, to handle 
the investment of the funds. 

(2) The Group Annuity Method. Un- 
der this method a life insurance company 
issues a master policy guaranteeing the 
prescribed retirement benefits to those 
employee participants who are still living 
at the determined retirement age. The 
basis of operation of the Group Annuity 
is that deaths prior to retirement are 
discounted in advance in determining the 
premium to be charged, and the death 
benefit to the family of a participant dy- 





ing prior to retirement age is limited to 
the return of his own contributions to 
the plan (if any) plus a fixed rate of in- 
terest. All of the employer’s contribu- 
tions are used to provide the cost of pen- 
sions to the survivors. Variations of this 
basic group annuity principle are too 
numerous to discuss here. Naturally, any 
employee benefits beyond those included 
in the basic plan must be reflected in a 
higher premium charge. The Group An- 
nuity guarantees interest and premium 
rates for the first five years of the oper- 
ation of the plan. 


(3). The Individual Contract Pension 
Trust. Under this method a life insur- 
ance company issues individual policies 
on the life of each participating employee, 
guaranteeing his individual retirement 
benefit. A trustee is used exactly as in 
method number one. Under the provis- 
ions of the trust agreement it owns and 
has custody of the policies prior to the 
employee’s retirement age. As in method 
number two it is unnecessary to employ 
an actuary as the life insurance company 
assumes all liability for the payment of 
benefits. The individual policies have 
cash values and provide a death benefit 
prior to retirement age of such cash val- 
ues, or the total of all premiums paid, 
whichever is greater. These individual 
policies are also available, if the employee 
is insurable, with a minimum death bene- 
fit of $1,000 for each $10 of monthly re- 
tirement income provided in the policy. 
Disability income benefits and double in- 
demnity for accidental death are also 
available from some life insurance com- 
panies. Gross premiums charged for in- 
dividual policies are guaranteed for the 
life of the policy and, if issued by a par- 
ticipating life insurance company, are 
subject to reduction by dividends. If the 
plan provides for only partial vesting of 
the employee’s interest, all or part of the 
cash values of these individual policies 
revert to the trust in the event of sever- 
ance of employment. Such reversions ef- 
fect a further reduction in the cost of the 
Individual Contract plan. 


The Employer’s Choice 


ACH of the foregoing funding 
methods has its advantages under 
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the proper circumstances and conditions, 
and the employer must choose the method 
or combination of methods which best 
suits his case. In making this decision, 
there are at least three important factors 
which merit consideration. 


(1) How many employees will be covered 
by the plan? 


The Self-Administered or Self-Insured 
method is not practical where the plan 
covers a limited number of individuals 
as the exposure to the mortality hazard 
is not sufficient to permit the actuary to 
place any dependence upon the law of 
averages. 


The Group Annuity method is usually 
limited by company rule to a minimum 
group of 50 participants. 


The Individual Contract Pension Trust 
may be used for small or large groups. 


(2) What are the benefits to be pro- 
vided ? 


J Established 1879 \ 
SILO’S 
New York’s Oldest Gallery 
Vanderbilt Ave. and 45th St. 





Sales of 


Art, Antiques and 
Literary Property 


Estates Appraised 
and Liquidated 


Sales conducted by 
E. M. Wagner and 
Ashbel Green, Jr. 


Under the Personal Direction of 
MRS. JAMES P. SILO 
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(a) Retirement benefits are available 
under all three methods. 


(b) Death benefits, insofar as they are 
limited to contributions and interest, are 
also available under all three methods. 
Death benefits involving insurance pro- 
tection, disability income and accidental 
death benefits, which are available only 
in connection with life insurance policies, 
may be provided under all three methods, 
but must be underwritten by a life in- 
surance company. Under the Self-Ad- 
ministered or Self-Insured method or 
under the Group Annuity method, addi- 
tional policies must be purchased for this 
purpose. The Individual Contract meth- 
od provides for both retirement and in- 
surance benefits in one policy. 


(3) To what extent does the employer 
desire guarantees as to maximum 
costs and to what extent does he 
wish to assume or be relieved of the 
liability of guaranteeing benefits? 


The Self-Administered or Self-Insured 
method of funding does not provide for 


any underwriting agency to guarantee 
maximum costs or to assume liability for 


the payment of benefits. The employer 
must assume full responsibility if actual 
experience in the operation of the trust 
varies with the mortality experience and 
interest earnings assumed by the actuary 
in his calculations or if investment losses 
occur. When a large number of employ- 
ees are covered by the plan there is less 
risk involved in the assumption of mor- 
tality experience, but the employer re- 
mains the sole guarantor as to costs and 
benefits. 


Under the Group Annuity method, the 
retirement benefits are guaranteed by the 
life insurance company and the premium 
and interest rates are guaranteed for the 
first five years. If supplementary life 
insurance policies are issued in conjunc- 
tion with the Group Annuity, benefits and 
rates are guaranteed by the life insur- 
ance company. 


Under the Individual Contract Pension 
Trust method, premium rates are guar- 
anteed for the life of the contract and all 
retirement, death, and disability benefits 
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are likewise guaranteed by the life in- 
surance company. 


Getting Competent Advice 


N addition to the points previously 

discussed, consideration must be given 
to many other details such as proper pro- 
vision for vesting of the employee’s in- 
terest, retirement at other than the nor- 
mal retirement age, resignation or dis- 
missal of employees, the status of em- 
ployees who are now or may become 
members of the Armed Forces, the 
method of handling increases or decreases 
in compensation, etc. The employer who 
is interested in having a complete, tailor- 
made plan which will best suit his needs 
and function most efficiently in his par- 
ticular circumstances must be prepared 
to devote the proper amount of time to 
an intelligent and comprehensive consid- 
eration of the subject. 


Most satisfactory results are obtained 
when the employer brings into the discus- 
sion the trust officer of his bank or trust 
company, a competent attorney expe- 
rienced in pension work, a certified pub- 
lic accountant, and a life underwriter 
equally qualified by actual experience in 
this specialized field of underwriting. 
With the cooperation of these carefully 
selected advisers, the employer will be 
assured a plan which he will be proud to 
offer to his employees and which will be 
one of his soundest business investments. 


Bank Shares Profits 


A profit sharing bonus for March was 
voted for its employees by Bank of Amer- 
ica N. T. & S. A. of San Francisco. The 
amounts—4% of monthly salaries through 
$500, 2% on the excess—have been turned 
over to the trustees of the plan for invest- 
ment in the bank’s shares for the benefit 
of employees. Since 1938, when the plan 
was adopted, shares of a current market 
value of approximately $5,755,000, have 
been accumulated by the trustees, exclusive 
of those delivered to employees on retire- 
ment or severance. In that time, cash divi- 
dends of about $1,000,000 have been paid 
to the beneficiaries. 





PENSION OR PROFIT SHARING PLAN? 


VANCE L. DESMOND 
Asst. Vice President, Detroit Trust Company 


ROFIT sharing plans are becoming 

more popular with employers who 
are interested in creating pension 
plans for their employees. Under a 
profit sharing plan, the money appropri- 
ated to the trust fund is derived from 
a percentage of the profits, and the 
amount of money placed in the trust is 
therefore entirely dependent upon the 
earnings of the company. 

Under a pension plan, the funding 
of the trust is an actuarily fixed amount 
necessary to pay to the employees a cer- 
tain benefit at retirement, based usual- 
ly on a percentage of salary and length 
of past and future service formula. 

The only real difference, therefore, is 
simply the method by which the trust 
indenture is funded by the employer. 
No doubt the reason for some of the 
confusion is that profit sharing plans 
embody so many pension features it is 
difficult to tell them apart. 


Objection to Fixed Commitment 


HE two main objections to pension 
plans by employers are: 


(1) Present economic conditions due 
to large profits may indicate a 
pension plan, but an employer 
who obligates himself now to 
fixed payments may, in the fu- 
ture when profits are non-ex- 
istent, find he has assumed an 
unnecessary risk. 

The tax picture may change, 
leaving the employer with a plan 
too costly to continue. 


The objection of an employer against 
binding himself in advance to meet fixed 
payments in the future is not effective- 
ly answered by stating that the em- 
ployer may reserve the right to discon- 


tinue the plan at will. Aside from the 
ruling by the Commissioner of Internal 
Revenue in the matter, the ill feeling 
caused by the plan’s untimely termin- 


ation may be out of proportion to the 
good will created originally by its es- 
tablishment. 


Discontinuing a plan shortly after its 
inception may have a very adverse tax 
effect. The Commissioner of Internal 
Revenue has the right to review the 
termination of any plan and if he be- 
lieves that the plan could have been 
continued, he may construe the plan not 
to have been a bona-fide pension plan 
since its inception and tax liability will 
follow. With this condition in mind, it 
is not recommended that an employer 
consider a pension or profit sharing plar 
if he has reasons to believe that he may 
not be able to finance it subsequently. 
However, the necessity for discontin- 
uing a plan will be minimized if the 
plan is established on a basis of normal 
business conditions with moderate ben- 
efits for the employees. 


Percentage of Profit 


OR illustration: A-concern having 

a net income of $150,000 may desire 
to have a return on capital of the first 
$50,000 of profit, allowing the amount 
contributed to a profit sharing plan to 
be 1% of the participating employees’ 
total compensation on the _ second 
$50,000 of profit, and 2% of compensa- 
tion on the next $50,000 of profit and 
soon. These percentages can run on to 
any given amount but there is a ceiling 
on profit sharing contributions, regard- 
less of the amount of profits the com- 
pany may make, of 15% of the aggre- 
gate compensation of all the employees 
who are included in the plan. 


If a company contributes to a profit 
sharing trust less than 15% in any one 
year, the difference may be carried 
forward to increase the permissible de- 
duction in subsequent years, but in no 
succeeding year shall the total of the 
deductions arising from contributions 
made for that year, plus permissible 
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deductions unused in and carried for- 
ward from the preceding years, exceed 
30% of the total compensation of all 
employees in the plan in that succeed- 
ing year. If the company contributes 
more than 15% in any year, the excess 
may be deducted in the first succeeding 
year or years in which it contributes 
less than the maximum allowable as a 
deduction. 

Employers are looking with greater 
favor on profit sharing plans as the 
result of this flexibility, due in a large 
measure at present to the inflationary 
earning conditions which exist as a re- 
sult of war. 


Incentive to Employees 


HE National Industrial Conference 

Board summarized the following 
benefits (among others) reported by 
employers having profit sharing and 
extra compensation plans: 


A decrease in labor turnover_21.7% 
Increased efficiency 
Improved morale 


The Committee, having found that 
straight pension plans were the least 
effective for achieving employee co- 
operation, proceeded to analyze and 
further classify these plans to learn the 
effects of combining them with other 
plans. It found that combining pension 
plans with plans based on profit-per- 
centage produced the best results in 
all of the phases for which comparisons 
are shown above, except as to increased 
loyalty. Exactly the same conclusion is 
reached by an analysis of bonus plans 
in combination with other plans. 

As to whether immediate or deferred 
distribution gave the best results, the 
Committee states as follows: 


“There has been good reason for stat- 
ing that profit-percentage plans achieve 
the best results as to the specific ques- 
tions with which we are concerned, 
among the various types of profit shar- 
ing plans. It does not seem unreasonable 
to conclude that the profit-percentage 
plan, where the worker’s share is saved, 
is the most effective of all plans.” 


The Committee’s review of 87 profit- 
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percentage plans shows that deferred 
distribution is better, and that in 67 of 
these cash is distributed and in 20 the 
share is saved. The results are tabu- 
lated below: 

De- In- In- 


creased creased creased 
Strikes Turnover Efficiency Loyalty 


Cash distributed 4.5% 41.8% 50.7% 68.7% 
Shares saved ... .0 65.0 55.0 80.0 
Both types 


combined ........ 3.4 47.1 50.6 71.3 


The Conference Board, after its sur- 
vey, concluded: . 


“Combined profit sharing and saving 
and pension plans have been particular- 
ly successful in promoting thrift by dis- 
tributing profits in proportion to the 
workers’ contributions and by discour- 
aging withdrawals through the imposi- 
tion of penalties.” 


Profit sharing on a percentage basis 
naturally develops the same selfish de- 
sire in an employee for the enjoyment 
of profits as actuates the employer, 
hence there is established the “common 
interest” reflecting itself in increased 
personal interest for company success, 
and in doing all those things which 
have an influence upon the making of 
profits. There is reason to believe that 
the type of plan wherein the workers’ 
share is saved for the future is more 
effective than the type of profit-per- 
centage plan wherein cash is distrib- 
uted at stated intervals. The conclu- 
sion of the Senate Committee which in- 
vestigated pension plans some years 
ago was to the same effect. 


Under most deferred profit plans, 
benefits are paid over a stipulated num- 
ber of years from a retirement date 
rather than in a lump sum, and under 
the latest regulations, benefits must not 
be paid out at a rate exceeding 20% a 
year upon the termination of the ser- 
vices due to resignation or dismissal be- 
fore retirement. 


Basic Considerations 


EARLY everyone has come to the 
conclusion that Social Security is 
here to stay in some form or another. 
Pension plans under the Internal Rev- 





enue Code were originally intended to 
augment the benefits received under the 
Social Security law. Therefore, employ- 
ers interested solely in pensions be- 
cause of the tax advantage frequently 
object to the fact that the tax situation 
is subject to change. Such employers 
should never consider establishing a 
pension plan on the tax basis alone, 
but for the following reasons: 


1. A systematic policy of setting up 
reserves for depreciated human 
values, the same as machinery and 
fixtures. 

. Decrease in labor turnover. 

. Better class of employees being 
attracted to the concern. 

. Increased efficiency. 

. Elimination of employee financial 
worries. 

. Public goodwill being promoted. 


These reasons have been found to far 
outrank any tax advantages which may 
have been looked upon by the employer 
as the main reason for entering into a 
pension plan. 


Employers considering a pension plan 
of any type must first decide upon the 
following: 


. Shall the plan be contributory or 
non-contributory. 

. What retirement age shall be se- 
lected. 

. Which employees shall be eligible. 

. How shall the amount of benefits 
be determined. 

. Shall past service be considered in 
computing retirement income. 

. Shall the employee be offered ben- 
fits upon termination of service be- 
fore retirement. 

. What supplemental benefits may 
the employee be offered. 

. Shall an advisory or pension com- 
mittee be set up. 

. Who shall be Trustee of the funds. 


Each employer must decide what he 
wants to do in the light of his own ex- 
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perience, his special requirements and 
his own social and business philosophy. 
Stock answers are of little value if the 
plan is to be successfully applied to the 
individual case involved. 


Since the Social Security Act and the 
regulations covering pension plans, most 
pensions fit in closely with Social Secur- 
ity so that pension benefits augment the 
amount the employee is to receive at re- 
tirement. The employer is not particul- 
arly interested in spending a lot of 
money for those who leave before retire- 
ment unless they have been with him a 
sufficient number of years so that they 
have contributed something to the suc- 
cess of the company. Should poor health 
require the employee to retire earlier, or 
should the employee die, sick and death 
benefits are usually provided by other 
means, but in either case the employer * 
is relieved of providing for retirement 
benefits. 


The real problem is how to economi- 
cally take care of those employees who 
remain in the employ to retirement age. 
The employer should realize that only a 
number of his employees will ever reach 
65. On the average, 60 people out of 
every 100 will be alive at that age. Those 
who will leave his employ as a result of 
labor turnover can easily account for an- 
other 20 out of 100. Thus, only 40 will 
be with him at age 65. Employers should 
not, therefore, spend a lot of money for 
employees who are not going to be with 
them because of death or leaving their 
employ before retirement. 


Employee Benefit Plan 
Accumulates $101,000,000 


“In seven and a half years, 40,000 em- 
ployees have put aside $101,000,000 for 
themselves.” This is the opening statement 
of a booklet issued by Standard Oil Co. 
(N. J.) describing its “Employees Thrift 
Plan.” Employees contribute with the com- 
pany to provide retirement, severance and 
other benefits. The booklet, entitled “A 
Stake in the Future,” may be obtained with- 
out charge from the company at 30 Rock- 
efeller Plaza, New York 20. 
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Crosse cooperation with in- 
stitutions and large individual 
investors implies more to us 
than mere willingness to meet 
their needs when called upon to 
do so. It also means anticipating 
such needs—to the end that we 
may function more effectively 
and more swiftly for the ben- 


efit of those whom we serve. 
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PENSION PLANS AND THE TRUST 
OFFICER 


Points to Consider in Designing Plan 


C. PRESTON DAWSON 
New York City 


The author of this article is the head of the pension planning company 
which bears his name—the C. P. Dawson Co.—and General Agent of the 


New England Mutual Life Insurance Co. of Boston, Mass. 


He is also 


Chairman of the Committee on Pension Trust Law and Legislation of the 


National Association of Life Underwriters. 


In this article he presents 


a list of items which he feels should be understood by all trust officers who 


touch pension plans.—Editor’s Note. 


HERE is but one way whereby the 

public will be well served in the pen- 
sion field, and that is for every person 
involved in the work to assume the dual 
responsibility of gathering and dissemin- 
ating accurate, pertinent information. It 
is inevitable, but regrettable, that in a 
business growing as fast as this a great 
amount of misinformation is extant. In 
an effort to clear up this situation, I offer 
an outline on three phases of the job of 
the trust officer in charge of pension 
plans. 


1. Essential Information 


LTHOUGH it is never intended that 
the trust officer should assume the 
functions of the attorney, it is obviously 
advisable that he should gain reasonable 
knowledge of the pension trust law and 
the regulations, court decisions and tax 
rulings thereon as well as other laws and 
regulations which bear on pension plans. 
This knowledge is gained only by the 
actual study of the documents involved, 
and is held only by constant re-reading. 
Every man in this business should read 
these items frequently. Each reading 
will bring greater insight and, of course, 
longer lasting impressions. 

Knowledge of the three basic systems 
used to provide pensions is essential in- 
formation: (1) Self administered (or 
wholly invested) plans; (2) Group An- 
nuity plans; (3) Trusteed Individual 
Contract (wholly insured) plans. A\l- 
though it is easy to determine in extreme 


cases which of these systems should be 
recommended, it is difficult to differen- 
tiate in cases in which any of the three 
can be used. In frequent instances com- 
binations of two or all of these systems 
are indicated and best serve the needs of 
the buyer. Prejudice against any of the 
three on the part of a pension planner is 
almost as unfortunate for the public as 
is incorrect information. The trust of- 
ficer should know more about insured 
plans (group or individual contracts), 
and the insurance man should master 
the subject of self administered plans. 
After all, the three systems continue to 
exist because each offers some advan- 
tages not available from the others. The 
object of pension planning is to use the 
best of each system wherever possible. 


Information regarding industrial rela- 
tions and corporation taxes and finance is 
also desirable, if not essential. It can, 
however, usually be supplied by the em- 
ployer and is not paramount to the plan- 
ner. Finally, it seems that the planner 
should study those pension plans which 
have weathered the storms of experience, 
and refresh his mind from time to time 
on those plans in effect in the industry 
of which his immediate prospect is a 
part. Thus equipped, the trust officer can 
give good counsel. 


2. Substance of a Pension Plan 


T is indeed fortunate that pension 
plans may be amended from time to 
time by the contracting parties, for pres- 
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ent day documents, which are the plan 
and the trust, are sometimes little more 
than shadows of what they should be as 
a result of numerous oversights and 
omissions. I cannot be sure that the out- 
line which follows is all inclusive, but it 
is the one which we follow in consider- 
ing the steps involved in pension plans, 
and surely represents a minimum to be 
covered in written form. 

(1) Names. The trust (and the plan, 
if a separate document) should be given 
names as a matter of convenience when 
referring to them. It is tiresome when 
one referring to a trust must say, 
“Agreement, dated ..., by and between 
..., Trustee and..., Employer.” It is 
much easier to say, “The A. B. C. Com- 
pany Pension Trust.” 

. (2) Participants. It is necessary to 
fix an eligibility rule by which each em- 
ployee knows if and when he will become 
a participant. Such rules can be based 


on (a) length of employment, (b) age, 
(c) salary earned, (d) occupation, or on 
certain combinations of these factors 
which may meet the approval of the In- 


ternal Revenue Department. In plans 
where it is desired to keep down costs 
from year to year, the eligibility rule 
should be drawn to eliminate those em- 
ployees who are most likely to terminate 
employment within a few years. This can 
generally be accomplished by combining 
(a) and (b) above. For example, you 
may say that an employee must have 
completed five years of service and have 
attained age 30 before becoming eligible. 

When salary classification becomes a 
part of the eligibility rule, difficulties are 
encountered in the form of the presently 
debated integration rules. Frequently it 
is found that occupational classifications 
result in about the same group as a sal- 
ary classification rule, and then the ques- 
tion of integration is indirectly raised. 
As nearly as possible, I would suggest 
eligibility rules dealing with length of 
service and age. 

(3) Normal Retirement Age. Gener- 
ally this is age 65, sometimes 60. At the 
inception of a plan it is sometimes desir- 
able from a cost point of view to “stag- 
ger” the retirement age. For example, 
all participants age 55 and younger may 
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be retired at 65; those 56 to 65 may be 
retired at the end of ten years, or at age 
70, which ever first occurs. Since tax 
deductibility is to some degree related to 
the speed of funding, especially when 
some pensions are funded over a period 
of less than ten years, it is advisable to 
check the selection of a retirement age 
against tax law and regulations. 

(4) Earlier Retirement. This impor- 
tant phase is frequently overlooked in set- 
ting up pension trusts. If earlier retire- 
ments are to be granted, it should be ac- 
complished by rule rather than by indi- 
vidual selection. If individual contracts 
are used, it is best to be sure that the 
contract is designed to take care of the 
earlier retirement rule. Some contracts 
are not so designed. For example, a con- 
tract which does not permit the use of the 
cash value under the income options dur- 
ing the first ten years could not take care 
of earlier retirement (say at age 60) for 
participants age 51 and older. 

(5) Delayed Retirement. Some trusts 
overlook provisions which will permit the 
employer to retain in service employees 
who have attained retirement age and are 
willing to continue to work. Contribu- 
tions should stop at normal retirement 
age whether or not the employee actually 
and completely retires. 

(6) Eligible Salary. In some plans the 
portion of the compensation to be in- 
cluded in the plan must be carefully de- 
fined. This is not always an easy task, 
for in some companies there are in addi- 
tion to basic salary, over-time pay, reg- 
ular bonus, special bonus, commissions, 
etc. Generally speaking, eligible salary 
should not include any form of compensa- 
tion which is not reasonably steady. Thus, 
special bonuses, over-time pay, etc. should 
generally not be included in the defini- 
tion. 

Sometimes eligible salary for past ser- 
vice benefit is based on an average of the 
earnings per individual over a period of 
past years, whereas in the same case, 
future service may be based on current 
salary. This should be the rule when 
there have been recent heavy increases 
in salary. 

Sometimes, rather than to set a “pen- 
sion roof” (maximum), the pension plan- 





ner recommends a roof on eligible salary, 
thus indirectly controlling to some de- 
gree the amount of pension to be pur- 
chased for the individual. One advan- 
tage of this method is that there is no 
difficulty in setting the relationship be- 
tween future and past service benefits, 
whereas if a limit is set as an amount of 
pension, it is difficult to know whether the 
cut back should go against past service 
(usually paid entirely by the employer) 
or against future service (for which a 
contribution from the employee is fre- 
quently requested). 

Sometimes it is advisable to select as 
eligible salary the salary as of a date 
other than the date of installation. This 
is especially so if a plan is being pur- 
chased at the end of the fiscal year with 
all its attendant problems. By fixing a 
date well in advance of the fiscal year 
end future confusion is avoided. 


(7) Salary Increases. A good plan is 
one in which increases in salary are re- 
flected in increases in pension. Under 
certain pension formulae, however, it is 
surely advisable to state that salary in- 
creases after a certain age are not to 
result in increased pensions. This is es- 
pecially true of plans which use a “flat 
percentage” formula, such as 30% of sal- 
ary exclusive of social security, or 40% 
of salary including social security pen- 
sion. Otherwise if an employee gets a 
sizable iricrease in salary within five 
years of retirement, the annual cost to 
the corporation to fund such pension can 
be prohibitive. However, to avoid pos- 
sible discrimination it is advisable that, 
if salary increases during say five years 
before retirement age are to be ignored, 
then the eligible salary for original parti- 
cipants within five years of retirement 
age should be that salary earned five 
years prior to normal retirement age. 


In those cases in which individual con- 
tracts are used, if the amount of in- 
creased pension as a result of a salary in- 
crease is less than $5.00 per month, it can 
probably be ignored without charge of 
discrimination by the Internal Revenue 
Bureau. If it is larger than $5.00 per 
month, and a contract is not obtainable 
for the amount involved, it is expedient 
to provide in the trust that the premium 
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which would be paid if a contract of the 
type desired were available, shall be de- 
posited into the trust and accumulated 
in a special account which can be paid 
out at retirement in cash or over a period 
of years. This procedure avoids discrim- 
ination in favor of high salaried employ- 
ees whose salary increases are generally 
sufficient to result in increased pension 
which can be covered by a minimum con- 
tract, whereas increases in salary to low 
paid people are frequently so small in 
amount as to result in increased pension 
benefits which cannot be covered by con- 
tracts. 


(8) Salary Decreases. The pension 
should keep pace with salary if salary 
is decreased. Sometimes it is desirable 
to make it part of the plan that, in the 
event of any decrease in salary, the cor- 
responding decrease in pension shall not 
take place for a stipulated period of time 
(such as two years). If at the end of 
such period the salary has not been re- 
stored to its full level, the pension shall 
then be decreased to coincide with the 
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salary then in existence. A rule which 
vests in the Pension Committee the right 
to determine whether pension cuts shall 
follow salary cuts may prove to be dis- 
criminatory in that the Committee might 
choose to reduce the low paid employee 
and not choose to reduce the high paid. 

(9) Pension Formula. It is not pos- 
sible in this outline to adequately cover 
this broad subject. Generally speaking, 
there are three approaches to this part 
of the job. 


(A) Flat Percentage Plan. This 
calls for a stated percentage (say 
30%) of salary as a pension at retire- 
ment age. Unless there are rules to 
the contrary, the 30% will be based on 
the final salary. This can therefore 
-become an expensive formula, as indi- 
cated under point 7, unless modified in 
such a way that salary increases short- 
ly before retirement (say five years) 
shall be disregarded. 

(B) Pensions Related to Years of 
Service. This is a most popular.and 
equitable type of formula. It provides 
that the pension shall be X% of sal- 
ary (say 1%) for each year of “future 
service,” which means service from age 
at entry to normal retirement age, 
plus Y% of salary (say %%) for each 
year of “past service,” which means 
service prior to the date of the plan, 
but probably disregarding that num- 
ber of past service years which equals 
the number of years of service re- 
quired for eligibility. 

All kinds of variations of this sec- 
ond basic type of formula are possible. 
Its great features are the fact that 
seniority is recognized to a reasonable 
extent and that automatically the 
major objection to (A) is eliminated 
in that the pension ultimately paid un- 
der this plan is based more or less on 
the average salary earned as a parti- 
cipant. 

Sometimes a larger percentage is 
allowed on salary in excess of a stip- 
ulated amount, such as $3,000 per 
year, than on salary below such 


amount. Such a method must current- - 


ly be integrated with social security 
benefits to win government approval. 
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(C) Money Purchase Formula. This 
method is one in which the pension is 
not the stipulated amount but rather 
the contribution is stated and the pen- 
sion amount will take care of itself. 
An example is for the employer to 
agree to contribute x% of salary of 
each participant and let this contribu- 
tion (along with employee contribu- 
tions, if any) buy a pension of what- 
ever amount it will buy. Unless ad- 
justed for age, this formula does an 
inadequate job for those who are of 
advanced years when the plan is estab- 
lished. In some such cases this for- 
mula is supplemented by a “past ser- 
vice’”’ pension, such as in 9(B). 


There are many combinations and var- 
iations of formula possible. It is most 
important in formula making to be sure 
that discrimination in favor of high sal- 
aried, stockholder and supervisory groups 
does not take place. Discrimination has 
not been defined by legislation nor have 
yardsticks been published by the Bureau. 
Generally speaking, however, it is not 
adequate to look only to pension amounts 
and percentages to determine discrimina- 
tion, but also to the annual contributions 
per individual participant. 

(10) Pension Limits. Regardless of 
the pension formula, it is frequently de- 
sirable to impose a “roof”? above which 
no pension may go, and sometimes there 
is a stipulated amount of minimum pen- 
sion below which the pension cannot fall. 

(11) Funding. The method by which 
the amount and extent of contributions 
will be determined requires not only 
knowledge of the three basic systems 
(self administered, group or individual 
contract plans), but also of what can be 
done within these systems. Here are a 
few helps. 


(A) Future Service can be pur- 
chased by a level contribution from 
date of original participation to nor- 
mal retirement date. Or the pension 
can be purchased by a series of single 
payments over the same period, such 
single payments each to purchase an 
equal fraction of the ultimate pension. 
Thus, in the latter instance, if the ap- 
plicant is 30 years from retirement at 





the start of the plan, there would be 
purchased for him each year 1/30th of 
his ultimate future service pension. 
Obviously, in the latter plan the con- 
tribution for each participant will 
start lower than in the former, “level,” 
plan and end higher. Few insurance 
companies will make available indivi- 
dual contracts which can be used as a 
series of single premiums and, as a 
result, the latter method of funding 
future service benefits is generally con- 
fined to group and self administered 
plans. 

(B) Past Service pensions can be 
funded as in (A) and in addition can 
be funded in other ways. The planner 
can determine the total single contri- 
bution required if all past service bene- 
fits are purchased outright and at one 
time, and then demonstrate to the em- 
ployer that the law permits him to pur- 
chase past service benefits outright 
provided the employer will declare for 
each annual tax return a pension cost 
for past service not in excess of 10% 
of such single outright contribution. 
Or the employer may contribute and 
declare as expense each year 10% of 
such single premium, thus (with in- 
terest adjusted) purchasing past ser- 
vice benefits over eleven to twelve 
years. Several insurance companies 
have individual deferred annuity con- 
tracts available for this purpose, and, 
of course, the method may also be used 
under group or self administered 
plans. One other variation permits 
the employer to amortize the single 
outright contribution, with interest, 
over a period of years, such as fifteen 
or twenty or more. Thus past service 
can be funded on a basis convenient 
to the employer. 


(12) Employee Contributions. If em- 
ployees are to contribute, it is generally 
arranged that each participant will re- 
quest in writing that a part of his salary 
be withheld each payday to cover such 
contributions. Usually the employer pays 
the full annual contribution in advance 
and then’ recovers from the employee 
through salary deductions. It is well to 
note that if the employee leaves during 
the year, he will be in arrears on con- 
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tributions. The plan should therefore 
prescribe rules to deal with employer ad- 
vances to cover employee contributions. 

Contributions on the first $3,000 of 
annual salary are frequently a lesser per- 
centage than on salary above $3,000 due 
to the fact that social security taxes are 
also required on the first $3,000. 


(13) Vesting. One of the moot ques- 
tions of pension planning is “vesting.” 
It raises the question of settlement with 
the employee who leaves before retire- 
ment. If there is any place where the 
employer’s philosophy is reflected it is at 
this point. The obvious range is either 
to give the employee everything standing 
to his credit when he quits or to give 
him nothing (except his contributions, if 
any). The usual procedure is to hit a 
middle course. 

Until recently it appeared that the 
Commissioner of Internal Revenue did 
not concern himself with vesting rules, 
but relied on the employer to do as he 
pleased as long as he did it by rule rather 
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than by individual selection. Recently, 
however, especially in a case where past 
service is funded outright or at a rapid 
pace, the Bureau has discovered that too 
rapid vesting might ultimately prove ad- 
vantageous to the older participants who 
are dependent largely on past service. It 
is easy to see that if all past service is 
purchased outright and fully vested and 
if in a year or so future payments are 
stopped, the older employees would be in 
a better position than the younger. Fre- 
quently, the older employees are high 
paid. This matter is currently under 
consideration and will probably be re- 
solved in the near future. 


(14) Leave of Absence. Provision 
should be made to cover the contingency 
of war service or other periods during 
which the participant is on leave. Here 
again employer philosophy plays a large 
part. Some employers desire to continue 
the plan for employees called to military 
service or on a granted leave for other 
war purposes. Others feel no obligation 
or desire to continue the participation of 
such employee on leave. In either event, 
it is well to draft the plan in such man- 
ner that employees on leave who are not 
participants will be accorded similar 
treatment upon return to employment; 
that is, if an employer is continuing a 
participant’s interest if he is called into 
service, he should recognize for eligibility 
purposes the years of absence of other 
employees (not participants) who return 
to employment after the war. 

(15) Miscellaneous Provisions. There 
are, of course, several other points for 
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consideration. There must be a definite 
plan for distribution to participants of 
contracts and money in trust if the plan 
is discontinued; there should be a pro- 
vision regarding action in event of liqui-. 
dation, bankruptcy, merger, etc. of the 
corporation; a ‘“spendthrift clause” 
should be inserted for what it might be 
worth; admission dates for new partici- 
pants must be stipulated (probably two 
or at the most four a year) ; the right to 
amend the plan or to terminate it at any 
time should be covered. Under current 
conditions, a clause is frequently inserted 
which provides that if the plan is not 
approved by the Bureau, the trustee will 
return the contribution to the employer 
and the plan will be deemed not to have 
become effective. 


3. General Considerations 


HE trust officer should go beyond 

the above and concern himself with 
a few other items. Plans are being 
turned down by the Bureau as not satis- 
fying Section 165 primarily because of 
the following: 

(1) The important stockholders are 
getting credited with too large a percen- 
tage of the annual contribution. Thus 
the plan is not for the exclusive benefit 
of employees. 

(2) There is discrimination or possible 
discrimination in favor of high salaried 
or supervisory employees as well as 
stockholders. 

(3) The cost of the plan is out of line 
with the history of profits of the corpo- 
ration and thus the plan will probably 
soon be terminated. 

It seems to me that during this forma- 
tive period of pension planning everyone 
who touches the subject should be cau- 
tious about the design of the plan, and 
do everything possible to set up a plan 
which meets employee acclaim and gov- 
ernment approval. 


A group insurance program which pro- 
vides employees with life insurance, acci- 
dent, health and hospital benefits, has been 
adopted by Dow Chemicals of Canada. Un- 
derwritten by the Metropolitan Life Insur- 
ance Company the plan provides that em- 
ployees contribute fixed amounts and the 
employer bears the balance of the cost. 





FEES FOR EMPLOYEE TRUSTS 
Summary of a National Survey by TRUSTS and ESTATES 


HE fifteen months since publication* 

of the results of our first survey of 
trust institution charges for administer- 
ing employee trusts have witnessed 
marked progress in the establishment and 
clarification of fee schedules, particularly 
for wholly insured (individual policy con- 
tract) plans. Replies to the present ques- 
tionnaire were received from 53 banks 
with active pension facilities. Represent- 
ing 23 States they reflect a good cross- 
section of the more experienced trust in- 
stitutions. 

Thirty-six banks reported definite 
schedules for the wholly insured type. 
Of these banks, ten—in addition to the 
remaining 17 lacking any schedules— 
have not adopted fixed rates for wholly 
invested (sometimes referred to by the 
confusing designation self administered.) 
plans or profit sharing trusts. They state 
that the duties of the trustee under such 
trusts vary so widely that it is imprac- 
tical to devise generally applicable bases 
of compensation, and follow the practice 
of analyzing each proferred account be- 
fore quoting fees. 


Periodic Review and Adjustment 


LMOST without exception, trust com- 
panies are requiring a provision in 
the instrument for periodic review at 
which time, if indicated, revision of the 
compensation agreement can be made. 
The majority call for annual reconsidera- 
tion; the period runs up to five years in 
others, while some merely leave the mat- 
ter subject to adjustment at any time at 
the request of the trustee or the employer. 
It is also generally provided that the 
trustee is to receive reasonable compen- 
sation for special or extraordinary ser- 
vices. 


A number of corporate fiduciary asso- 
ciations have considered or are consider- 
ing the formulation of schedules to be 
recommended as appropriate to their 
members. The Chicago group has unani- 


*See page 251, March 1943 issue. 


mously decided that such action must 
await further experience. The Alle- 
gheny County (Pittsburgh) and South- 
ern California associations have recom- 
mended schedules which are set forth 
below. An A. B. A. Trust Division 
committee has suggested detailed bases 
of remuneration** which one institution 
specifically stated it is following. Four 
banks revealed that they are using the 
results of the T. & E. 1943 survey as a 
guide. 


Recommended Schedule of Alle- 
gheny County (Pittsburgh) Corpo- 
rate Fiduciaries Association 


Pension and Profit Sharing Trust Where 
Corporate Trustee’s Principal Duties 
are the Investment of the Funds. 


Annual Rate: %4 of 1% of first $1,000,- 
000 and in those cases where the total 
value of the Fund is less than $500,000, 
an additional fee in the sum of $500. 
1/10 of 1% of amount in excess of $1,- 
000,000. 


Note 1: Compensation to be based on 
face or market value of bonds, whichever 
is greater, and on market value of stocks, 


on the anniversary dates. Uninvested 
cash is disregarded in computing com- 
pensation. 


Note 2: Corporate trustee may, in its 
discretion, from time to time make ar- 
rangements with the Company to charge 
it for the issuance of checks to partici- 
pants, for the maintenance of records in- 
dicating the interest of each participant 
in the Fund and any other service which 
the trustee may be asked to furnish. 


Pension and Profit Sharing Trusts Where 
Corporate Trustee Holds Individual 
Contracts Issued by Insurance Com- 
pany for Each Participant. 


Acceptance Fee: $5.00 per contract, 
with minimum fee of $250. 


**See Nov. 1943 Trust Bulletin, and Dee. 1943 
Trusts and Estates 546. 
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Annual Compensation: $5.00 per con- 
tract, with minimum of $250. 

Change of Beneficiary: $5.00 for each 
change of beneficiary after the original 
designation where the change of the bene- 
ficiary is to be noted on the records of 
the insurance company or the insurance 
policy. 

Fee upon Termination of Employment 
Prior to Retirement: $10 per contract. 

Note 1: No recommendation is made 
at this time as to possible charge for 
furnishing employee information as to 
his Federal income tax in cases where 
death benefits are provided. 

Note 2: The annual compensation 
covers only the safekeeping of the poli- 
cies, the receipt of funds from the Com- 
pany and the payment of insurance pre- 
miums. Other services which the trustee 
may be called upon to furnish shall be 
paid for by the Company in accordance 
with arrangements made with it from 
time to time by the corporate trustee. 


Recommended Schedule of Southern 
California Trust Officers Associa- 
tion 
Pension and Profit Sharing Trusts In- 

volving Receipt and Investment of 

Funds. 

Set-up Fee: 1/5 of 1% of the funds re- 
ceived. Minimum $200. 

Annual Fee: 3/5 of 1% up to $100,000; 
14 of 1% on the next $400,000; 14 of 1% 
on all over $500,000. Minimum $200. 

Addendum Fee: None. 

Termination Fee: 1% of all funds dis- 
tributed. Minimum closing fee $100. 

Extraordinary Fee: Reasonable com- 
pensation for any unusual or extraordin- 
ary services rendered by the Trustee. 

Note: This schedule is for trusts where 
full discretion as to investments is grant- 
ed the trustee. The Committee felt that 
in general “directional” trusts should not 
be accepted. 


Pension and Profit Sharing Trusts In- 
volving Insurance or Annuity Con- 
tracts. 

Set-up Fee: $5.00 per contract. If more 
than one for each participant, $2.50 for 
each additional contract. Minimum $200. 
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Annual Fee: $5.00 per contract. If 
more than one for each participant, $2.50 
for each additional contract. Minimum 
$200. 

Miscellaneous Fee: For each endorse- 
ment or amendment, $5.00. For each con- 
tract withdrawn from the trust, $5.00. 


Final Termination Fee: $5.00 for each 
contract withdrawn from the trust. Mini- 
mum closing fee $100. 


Extraordinary Fees: Reasonable com- 
pensation for any unusual or extraordin- 
ary services rendered by the Trustee. 


Wholly Invested Plans 


F the 20 institutions not guided by 
local schedules, which have schedules 
for all three types of account, seven re- 
ported they charge a set-up fee on 
wholly invested trusts. Three said a 
“reasonable” fee was charged while all 
the others had a _ specified minimum, 
ranging from $100 to $250. All but one 
base annual compensation on principal, 
the percentage being graduated except in 
two instances. The lone institution re- 
ceives 6° of income. The tabulation of 
the 19 other schedules follows. 
(Money figures in thousands) 
First Second 
Bracket Te Bracket % 
100 1/2 900 3/10 
100 1/2 900 1/4 
100 1/2 900 1/5 
100 1/2 100 3/8 
100 1/2 400 2/5 
100 3/5 400 1/2 
100 3/5 400 1/2 
100 3/5 
100 3/5 
1,000 1/4 
1,000 1/4 
1,000 1/4 
1,000 1/4 
1,000 1/4 
1,000 1/4 
1,000 1/4 
1,000 4/2 


Excess 
1/5 
1/10 
1/10 
1/10! 
3/10 
1/4 
1/4 
1/2 
1/2 
1/10 
1/10 
1/10 
1/8 
1/8 
1/20 
1/20 
1/20 
2/5 

[ores 1/2 

1. This bank has a third bracket of 800,000 at 

Y of 1%. 


1/10 
1/10 
1/8 


4,000 
4,000 


All 20 institutions have a minimum an- 
nual fee, from $100 to $500, with $200 
and $250 by far the most popular. 





Only a half dozen banks mentioned 
charges on the payment of benefits. 
These included 1% of lump sum payments 
—with a minimum of $5.00 in one in- 
stance—and from 25c to 50c for instal- 
ment disbursements. 


In all but one of the twenty, the an- 
nual fees for administering profit shar- 
ing trusts are the same as for wholly 
invested pension plans.- In the exception, 
the charge is 42 of 1% on the first $500,- 
000 and 14 of 1% on the excess. Where 
this bank is merely the custodian of the 
funds, with investment direction by the 
employer’s pension committee, it makes a 
flat charge of 44 of 1%, with a minimum 
of $250 ($50 more than for wholly in- 
vested pension plans). 


A few banks impose an annual charge 
of $1.00 to $5.00 each if individual ac- 
counts are maintained for participants 
under profit sharing trusts. 


Wholly Insured Plans 


HERE is much greater uniformity 

in the schedules of fees for wholly 
insured (individual policy contract) 
plans. Six institutions make a set-up 
charge of from $2.50 to $5.00 per policy, 
with a minimum ranging from $100 in 
three cases to $200 in one instance. 


With but three exceptions, the annual 
charge is $5.00 per policy. Several have 
a lower fee for policies in excess of a 
certain number, while a few have a re- 
duced rate for additional policies on the 
same life. Almost all have a minimum 
annual charge of from $100 to $250, the 
latter and $200 being in the majority. 


A handful mentioned a $5.00 charge 
for changes, surrenders, withdrawals, 
additions,*etc. It is interesting to note 
that only three banks cited a termina- 
tion fee, two of $100 and the other, $250. 
These apply to all types of plans. 


This survey can be best summed up in 
the statement, based upon the tenor of 
the replies, that trustees should thor- 
oughly study the work involved in these 
accounts before establishing a schedule 
of fees and then require periodic adjust- 
ment on the basis of actual experience. 
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Bibliography on Personal and Business Estate Planning 


Books 


A.B.C. of Business Insurance Trusts, Basil 
S. Collins. 1936. $2.00 

Business Life Insurance Trusts, Scully and 
Ganse. 19380. $2.50 

Corporation .and Partnership Insurance, 
Leon Gilbert Simon. 1939. $2.50 

Creating and Conserving Estates, Robinson 
and Woods. 1928. $3.00 

Estate Planning and Estate Tax Saving, 
Edward N. Polisher. 1944. $5.00 

Estate Planning to Minimize Taxes, Morse 
Garwood. 1940. $3.50 

Executive Salaries and Bonus Plans, John 
C. Baker. 1938. $3.50 

Life Insurance in Relation to Wills, Trusts 
and Estates, John L. Madden. 1931. $2.50 

Life Insurance Trusts, Guy B. Horton. 1933. 
$1.50 

Living Insurance Trust, Mayo A. Shattuck. 
1928. $2.50 

Living Trusts, Including Life Insurance 
Trusts, Gilbert T. Stephenson. 1938. 
$4.00 

Minimizing Death Taxes, 
Clark. 1942. $1.00 

Minimizing Taxes on Incomes and Estates, 
Lowe and Wright. 1937. $2.00 

Pension, Bonus and Profit-Sharing Plans, 
Gardner & Weber. 1943. 

Pension, Bonus and Profit Sharing Plans, 
Meyer M. Goldstein. Current. 

Personal Estate Planning in a Changing 
World, Rene A. Wormser. 1942. $2.50 

Planning and Selling the Basic Estate, Rod- 
erick Pirnie. 1940. $2.00 

Profit Sharing and Pension Plans, Winslow 
& Clark. 1939. $2.00 

Selling Life Insurance Through A Tax 
Approach, Lowe and Wright. 1936. $3.00 

Some Legal Aspects of Life Insurance 
Trusts, Guy B. Horton. 1927 $1.50 

The Counselor, Denis B. Maduro. 3 vols. 
1938, 1940, 1942 

The Master Contract Plan, 
Bickel. 1942 

Trends in Industrial Pensions, Latimer and 
Tufel. 1940 

What Life Insurance Men Should Know 
About Trust Business, Gilbert T. Stephen- 
son. 1932. $1.25 

What Trust Men Should Know About Life 
Insurance, Franklin W. Ganse. 1982. 
$1.25 

Your Will and What Not to Do about It, 
Rene A. Wormser. 1937. $2.00 


Winslow and 


Robert O. 


Published Proceedings and Special Issues 


Pension and Profit Sharing Funds and 
Trusts. Chicago Bar Association. 1942 
Pension and Profit Sharing Trusts. New 

York University. 1943. $10 
Pension and Profit Sharing Plans. Con- 
trollers Institute of America. 1944. 50c 
Practical Pension Planning. N. Y. Journal 
of Commerce, July 5, 1943, and May 15, 
1944. 35¢ 


Articles in Trusts and Estates 
(since July 1942) 


Estate Planning Approach—Howard D. 
Goldman. April 1944, p. 371. 

Practical Phases of Pension Plans. 
1944, p. 403. 

The Planned Estate—Samuel J. Foosaner. 
March 1944, p. 281. 

Profit Sharing Retirement Trusts—Harry 
G. Zimmermann. March 1944, p. 294. 
Employees Trusts—Panel Discussion. Feb. 

1944, p. 147. 

Underwriters in Estate Planning—William 
R. Spinney. Jan. 1944, p. 51. 

Clarifying Phases of Employees Trusts— 
Arthur S. Hansen. Dec. 1943, p. 581. 
Integration Under Pension Regulations — 

Warner F. Haldeman. Nov. 1943, p. 493. 

Planning Employees Trusts—Paul F. Mil- 
lett. Oct. 1943, p. 399. 

New Regulations on Pension Plans—Gus- 
tave Simons. Aug. 1943, p. 131. 

Trusteeship and Insurance in Pension Plan- 
ning—L. G. Hanmer. Aug. 1943, p. 143. 

Cautions in Accepting Employees Trusts— 
Henry Henretta. June 1943, p. 519. 

Choosing a Pension Plan—J. H. Storrie.. 
May 1943, p. 437. 

Settlement Options and Insurance Trusts— 
Lynn Lloyd. May 1943, p. 443. 

Planning Your Estate—Rene A. Wormser. 
Jan. 1943, p. 47, and Feb., p. 185. 

Are Employees “Expendable”?—L. G. Han- 
mer. Feb. 1943, p. 137. 

Drafting Business and Life 
Trusts—Joseph McCormack. 
p. 573. 

Wills from Partnership Trusts—William R. 
Spinney. Dec. 1942, p. 565. 

Pension Trust Business for Banks—L. G. 
Hanmer. Nov. 1942, p. 473. 

Modification of Insurance Trusts—Herbert 
B. Thompson. Sept. 1942, p. 245. 
Trends in Estate Planning. Henry S. 

Koster, monthly column. 


April 


Insurance 
Dec. 1942, ~ 





INFLATION “HOT MONEY” 


A Continuous Threat To Investors 


HE price line has been held since 

the spring of 1943. This stability 
has inevitably caused many persons 
to feel that inflation is no longer a 
danger ; that we have found the magic 
formula for its control. Nothing 
could be farther from the truth. What 
has happened is this: People have had 
a record volume of purchasing power 
while the quantity of available goods 
and services has shown only moderate 
change. The combination of heavier 
taxes, rationing, price control, subsi- 
dies, priorities and other wartime 
measures have acted to hold down 
consumer demand and to reduce the 
pressure on prices. And the existence 
of uncertainties—of price levels, em- 
ployment and so on, have been an in- 
ducement to savings and investment. 
In fact the unprecedented volume of 
savings by individuals is of primary 
significance. 


People have been saving their excess 
purchasing power rather than going on 
a spending spree which would have 
broken the strongest dams of inflation 
control. A few key figures show the 
magnitude of these savings. According 
to the U. S. Department of Commerce, 
net savings of individuals aggreyated 
$33 billion in 1943, and $28 billion in 
1942, as compared with a pre-war an- 
nual average of about $6 billion and the 
record of less than $9 billion in 1929. 
Life insurance companies, trustees, and 
similar institutions have played a ma- 
jor role in encouraging this huge vol- 
ume of savings through participation of 
their staffs in local bond drives, as well 
as by their educational and business ac- 
tivities. 

But the danger of inflation does not 
lie in the past—it lies ahead. The total 
volume of deposits has doubled during 


this war while currency in circulation 
has increased three-fold. Individuals 
have accumulated about $100 billion of 
liquid savings during the last three 
years. This is “hot money,” the ex- 
penditure of which would create an 
enormous pressure for higher prices. 
There are other threats to price stabil- 
ity. Special interests are constantly at- 
tacking the stabilization policy in an 
effort to obtain a greater share of the 
national income for themselves. Organ- 
ized labor, spearheaded by the Steel 
Union, is trying to break the Little 
Steel formula by securing sharp in- > 
creases in wages. Agricultural lobbies 
are always on the alert to grab more 
for the farmers; witness the proposed 
amendments to the Emergency Price 
Control Act to raise the loan value for 
basic agricultural products and_ to 
raise other farm prices. Witness also 
the various efforts being made by other 
groups to amend that Act to secure 
higher returns. Evidence of the danger 
of inflation is all about us. ; 


Trustees of other people’s money 
have a special responsibility to thwart 
these efforts “to get more while the get- 
ting’s good.” Unceasing vigil is re- 
quired if the interésts of their clients, 
the insured as well as the beneficiary, 
the creator of the trust fund as well 
as his heir, are to be protected against 
the vicious evils of inflationary price 
rises. Other groups are always on the 
alert to find new ways to serve them- 
selves regardless of the national inter- 
est. But there is an identity of inter- 
est today between the national welfare 
and the welfare of the clients of these 
institutions. They must, therefore, 
come out of their shell in exposing the 
efforts of the breeders of inflation. 
Otherwise they and their clients will 
find themselves left only with a shell 
of the purchasing power they thought 
they had. 
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WAR PROFITS 


HARGES of inordinate war profits 

continue to be made by many labor 
leaders in their efforts to fatten still 
further the bulging pay envelopes of their 
groups of factory workers. In this con- 
nection, the National City Bank of New 
York has compiled an illuminating com- 
posite income account for 50 large manu- 
facturers of war materials for whom data 
were available. 


1940 1943 
(millions of dollars) 
Net sales and other 
revenues Bees 
Cost of goods and 
services purchased 
from others, de- 
preciation, interest 
and other expenses 
and reserves 


% Change 
1940-43 


8,292 20,567 +148 


4,201 


4,091 


10,497 


Bal. of gross income 10,070 


Distributed as follows: 


Wages and salaries 2,699 7,333 
State, local, social 
security, foreign 
& misc. fed. taxes 
Income and excess 
profits taxes 
Dividends paid 
Income retained 


282 455 
364 
494 
252 


746 


— 15 
— 12 


419 


Total Net Income 640 — 14 


The representativeness of this tabula- 
tion is indicated when it is noted that 
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their combined net sales exceeded $20 
billion in 1943. In 1940, these same com- 
panies did an aggregate business of about 
$8 billion. Despite an increase of 148% 
in the volume of business, earnings be- 
fore taxes were about double while net 
profits after taxes were actually 14% less 
than in 1940. However, the total net 
profits of these companies were 24% 
above the average in the years 1936-39 
(“years of partial depression’). Or, to 
state it somewhat differently, in 1943, 
these 50 companies did $12,000 million 
more business than in 1940, but the 
amount of profits available for the own- 
ers was $106 million less than in the 
earlier year. Dividend payments by these 
companies in 1943 were $75 million less 
than in 1940. These data do not give 
evidence of wartime profiteering by 
American munitions industries or of 
stockholders receiving dividends. 


But we do not have to rely upon such 
data alone to see that huge distributions 
to stockholders are not very probable. 
The composite judgment of security pur- 
chasers shows that they do not expect 
such distributions. As the National City 
Bank observes, “The prices at which 
shares of such companies are selling indi- 
cate that if an ‘orgy’ is being prepared 
for them, stockholders are unaware of it.” 
Moreover, as is well known, such profits 
as are distributed are subject to addi- 
tional heavy taxes. Under these condi- 
tions not many war millionaires will be 
created. Even a man with an income of 
a million dollars a year, if he spends 
nothing at all on personal living and pays 
out nothing except his federal income 
taxes, would require about ten years to 
accumulate a million dollars. Of course, 
after allowance is made for state taxes 
and living expenses, an even longer pe- 
riod would be required to accumulate a 
million dollars. Under these conditions, 
it is clear that trust. companies cannot 
expect any significant number of large 
estates as the result of wartime accumu- 
lations. Major emphasis will have to be 
upon middle sized estates for new busi- 
ness. 





MISLEADING STATISTICS 
WHITE COLLAR & FIXED INCOME LIVING COSTS 


HE Pepper Committee has reported 
Sages finding that some twenty million 
Americans “have not enjoyed rises in 
income commensurate with the most 
conservative estimate of the cost of 
living increases.” Throughout its re- 
port there is the inference that most of 
these persons are white collar workers 
and, in fact, its recommendations are 
designed to remove all controls over in- 
comes of $200 or less per month for 
‘heads of families, and $150 or less per 
month for unmarried persons. The es- 
timate of the Pepper Committee was 
apparently derived from a news release 
of the Office of War Information of 
last August which reported that of 
twenty million persons who depend on 
fixed low wages, pensions, or allotments, 
nine million were dependents of persons 
in the armed forces, two million two hun- 
dred thousand were aged persons who 
were on state public assistance rolls, 
while three million others were living on 
pensions and other fixed incomes. 

There has been considerable con- 
fusion, both in the Pepper Committee 
and in the public mind, between white 
collar workers and persons on fixed in- 
comes. A special study of the Bureau 
of Labor Statistics shows that there 
are approximately ten and a half mil- 
lion persons who may be designated as 
clerical, sales and professional employ- 
ees, or what may be called “white col- 
lar” workers. Many of the persons in 
this category have received large in- 
creases in income. For example, the 
million and a half persons working in 
the wholesale trade received an_ in- 
crease in weekly earnings of 34.2%, 
from January 1941 to December 1943. 
Persons working for the federal gov- 
ernment have received average increase 
in income of some 20%, if they earn 
$2900 a year or less, and a straight 
$600 a year increase where they earn 
more than that amount. Many other 
white collar workers have benefited 
from similar increases in income. These 


data indicate that the magnitude of the 
problem has been. grossly exaggerated, 
and while there are undoubtedly large 
numbers of white collar workers who 
have been seriously pinched by the com- 
bination of rising prices and high taxes, 
the number so affected is a fraction of 
the twenty million so glibly used by 
many commentators. 


Pennsylvania Trust Funds Rise 


The amount of trust funds held on April 
13, 1944, by state institutions in Pennsyl- 
vania was $3,852,484,302, according to the 
current statement of the Department of 
Banking. This represents an increase of 
$1,989,943 over the December 31, 1943, 
figure. On the other hand corporate trusts 
declined $57,573,795 to $4,358,138,624. 





Summer’s 
Finest Days 


Are Here 


Surf bathing started— 
weather just right. 


GERALD R. TRIMBLE 
General Manager 





Maryland Trust Company 
Celebrates Fiftieth 
Anniversary 


On May 1, 1944, Maryland Trust Com- 
pany, Baltimore, celebrated its fiftieth 
birthday and Louis S. Zimmerman, execu- 
tive president, celebrated the completion of 
his fiftieth year in the Company’s service. 
Although the Company has exercised its 
trust powers since its inception, the active 
promotion of its trust services dates from 
approximately twenty-four years ago. 


Prior to July 1, 1920, the Trust Depart- 
ment was administering only three personal 
trust accounts, all of which were handled by 
James B. Bird, then and now secretary of 
the Company. There was, however, a sub- 
stantial amount of corporate trust business, 
which was primarily under the supervision 
of the late Carroll Van Ness who was a vice 
president. 


In June of 1920, Mr. Zimmerman, then 


president of Maryland Trust Company prior ° 


to its later consolidation with two other 
Baltimore institutions, asked Robertson 
Griswold to assume charge of the Trust 
Department. Mr. Griswold, a graduate of 


the Johns Hopkins University and of the 
Law School of the University of Maryland, 
had been engaged in the practice of law as 
a partner of the late Governor Albert C. 





Photo courtesy of Banking 


A scene that will soon be repeated on the 
steps of Rutgers University, New Bruns- 
wick, N. J., where the 10th annual sessions 
of the Graduate School of Banking will 
open June 19th for the usual two-weeks 
intensive program of study of trust, com- 
mercial and savings banking. 
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Ritchie in the law firm of Ritchie, Janney 
& Griswold. After his discharge from the 
United States Army at the close of World 
War I, in which he had served as an officer 
of the Army Air Force, Mr. Griswold be- 
came associated with the Baltimore firm of 
Alexander Brown & Sons, the oldest invest- 
ment banking house in America. 

With this background of law and finance, 
and with a wide circle of friends both pro- 
fessional and social in Baltimore, Mr. Gris- 
wold entered upon his duties on July 20, 
1920. The company immediately sponsored 
a very extensive advertising campaign for 
new trust business. For the first two years 
under the new set-up the receipts from the 
trust business were very meagre, but in the 
third year they began to grow and have 
grown continuously ever since. 

In the early days the Trust Department 
consisted of Mr. Griswold, Mr. Bird and a 
bookkeeper who kept his files and books be- 
hind a teller’s cage. As business began to 
increase, it was necessary to obtain more 
and more space on the first floor of the 
bank until in 1932, no additional space being 
there available, the Department was moved 
to the second floor of the Main Office build- 
ing, which entire floor it now occupies. The 
number of employees has grown to twenty- 
four of whom five are officers. The num- 
ber of personal trust accounts has increased 
from 3 to 315. The corporate trust bus- 
iness has also increased materially, particu- 
larly in the stock transfer field, and repre- 
sents a very substantial portion of the De- 
partment’s total business. 

The growth of the Trust Department was 
greatly stimulated by the consolidation in 
1930 of Maryland Trust Company with the 
Drovers & Mechanics National Bank and 
The Continental Trust Company, each of 
which had a trust department of its own, 
and contributed experienced trustmen to the 
consolidated company. 

a 


Wilson Heads P.B.A. Trust Section 


Robert A. Wilson, trust officer of The 
Pennsylvania Company, Philadelphia, was 
elected chairman of the Trust Company 
Section of the Pennsylvania Bankers Asso- 
ciation at the association’s meeting last 
month. He succeeds C. L. Keister of 
Dauphin Deposit Trust Co., Harrisburg. 
Robert Munroe III, vice president of Colon- 
ial Trust Co., Pittsburgh, was chosen vice 
chairman, and Robert U. Frey of The Penn- 
sylvania Co.. was re-elected secretary-treas- 
urer. 





TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst & Consultant, New York City 


CORPORATE ESTATE PLANNING 


STATE Planning, a scientific proce- 

dure that has as its general objective 
the creation and conservation of capital 
assets, applies itself in the practical 
sense so that continued financial protec- 
tion may be supplied to those holding 
beneficial and ownership interests. Since 
its origin, Estate Planning has outgrown 
the limited scope to which it was first 
confined. Planning a will, trust and life 
insurance program to protect heirs at the 
death of an individual, was Estate Plan- 
ning in its “swaddling clothes.” Today 
its realm is represented not only by a 
greatly expanded service for the indivi- 
dual himself, as well as his heirs, but also 
treats as a separate, though correlated, 
part the planning of the corporate es- 
tates of business enterprises. 


The corporate estate is represented by 
net worth—assets minus liabilities—and 
earning capacity. This is what must be 
protected and defended for the true own- 
ers of corporate net worth, the stock- 
holders. 


1. Taxation:—Excessive and discrim- 
inating taxation can destroy a corpora- 
tion. The relief provisions of the Excess 
Profits Tax call for a thorough under- 
standing of economics. But an aspect 
of taxation often overlooked is the tax 
position of the owners of the corporation, 
its stockholders. The corporate dollar 
may be worth only a fraction when con- 
sidered in terms of the stockholder dol- 
lar. Estate and inheritance taxes deplete 
the corporate capital dollar, and indivi- 
dual income taxes further deplete the 
corporate net income dollar. In relation 
to corporate net income, a corporation 
may be justified in accepting a business 
risk, but the same deal considered in rela- 
tion to the stockholder net dollar may 
prove a case of “the return not justifying 
the risk.” 

Corporate Estate Planning analyzes 
such situations and brings into focus 
final results and effects. 


2. Management :—Corporation execu- 
tives supply the brains that make physi- 
cal properties and labor productive. To 
qualify them by experience and ability 
requires an important investment on the 
part of the corporation. Death, disability 
and old-age destroy this vital asset that 
is not listed on the balance sheet. 

Protecting the corporation against this 
economic loss must be carefully planned. 

3. Employees:—Fear of future finan- 
cial insecurity causes employees to lose 
concentration of effort and abilities in 
their daily work. Current taxation, high 
prices and pay-roll deductions make it 
difficult even for the thrifty to build the 
funds necessary for sickness, disability, 
old-age and death. The training of 
specific employees to specific jobs again 
represents an important investment on 
the part of the employer. 


Employee compensation must be an- 
alyzed—for that is the source of the em- 
ployee estate that will provide protection 
against future hazards. Deferring a por- 
tion of compensation under a carefully 
designed Employee Benefit System repre- 
sents a solution to these problems. But 
such a plan must be governed by sound 
corporate finance. 


4. Capital Structure:—The capital of 
a corporation is represented by funds due 
to bondholders, noteholders, and stock- 
holders. Each of these “holders” has a 
personal estate problem which must be 
given consideration when corporate capi- 
tal is allocated on a short-term, long-term, 
or permanent basis, and a coordination 
with corporate requirements must take 
place. No personal estate can afford to 
have its assets frozen with high inheri- 
tance taxes facing it. 

The retirement of borrowed capital 
upon the death of a “holder” should be 
planned in many cases, and the withdraw- 
al of family capital from a business is 
often a “must.” 

5. Stockholders:—In closely held cor- 
porations the disposition of stock owned 
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by each stockholder, while he lives or 
upon his death, is a matter requiring 
careful attention. A stockholder may 
have to sell his stock for many reasons, 
in which event a fair price is all that may 
concern him. But such action might 
prove harmful to the corporation, as in 
the case of stock falling into the hands of 
competitors or unsympathetic interests. 
Inexperienced sons and widows, succeed- 
ing to stock by inheritance, are not con- 
ducive to successful operation of a busi- 
ness enterprise. 


Proper stockholders agreements must 
be planned, and purchases and sales of 
stock must be properly funded. 


6. Form of Organization:—The fore- 
going discussion has been based on the 
corporate form of organization, although 
most of what has been said also applies 
to partnerships and sole proprietorships. 
But, in addition, the selection of the form 
under which a business enterprise oper- 
ates is another matter requiring careful 
consideration. Again the solution cannot 


MARYLAND 
TRUST COMPANY 


Member 
Federal Reserve System 
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be determined solely on the basis of the 
requirements of the business itself, as in- 
tegration must take place with the per- 
sonal estate problems of the owners. 


* * * * 


LIFE INSURANCE IN CORPORATE 
ESTATE PLANNING 


rMHE policies and contracts issued by 

life insurance companies supply solu- 
tions to many of the problems of Corpo- 
rate Estate Planning. 

Life Insurance Owned by Corporations. 
A corporation may insure the life of one 
or more key executives. The policy would 
be owned by the corporation, it would 
pay the premiums and receive the pro- 
ceeds upon the death of the insured exe- 
cutive. It would also receive the cash 
value of the policy if it elects to sur- 
render it while the insured still lives. 
Such an investment on the part of the 
corporation has a number of distinct ad- 
vantages. 

1. Upon the death of the key execu- 
tive, the corporation is indemnified for 
losing the services of a highly trained 
and valuable member of management. 

2. The proceeds of the policy are re- 
ceived by the corporation free of income 
tax, even though a large dollar profit may 
exist between premiums paid and pro- 
ceeds received. 

3. The corporation is possessed of cash 
funds with which to increase its working 
capital, pay off loans, train a successor 
for the executive lost, or to purchase and 
retire stock or bonds owned by the de- 
ceased executive. 

4. While the insured executive lives, 
the corporation’s payment of premiums 
on the policy represents a corporate in- 
vestment. The cash value of the policy, 
which may represent a large portion of 
the total premiums paid, is an asset of 
the corporation to be carried on its bal- 
ance sheet. Each time a premium is paid 
the cash value increases. In this manner 
it may be possible for a corporation to 
increase its surplus account by retaining 
part of its current earnings as a neces- 
sary reserve for this purpose, without 
being suspected by the Treasury Depart- 
ment of accumulating unnecessary sur- 
plus. 





Life Insurance Owned by Employee 
Trusts. Other than in exceptional cases 


an Employee Benefit System providing 


pensions and death benefits is not soundly 
financed without the services of a life 
insurance company. 

1. A pension requires that a specified 
sum of money be available exactly at re- 
tirement age to pay an annual income of 
fixed amount for life. If a corporation 
attempted this function itself, it would 
be in the insurance business underwrit- 
ing mortality risks. 

2. A death benefit of reasonable size 
must be available for payment the first 
day an employee benefit system is estab- 
lished. This can only be assured by a life 
insurance policy on each employee. 

3. In addition to pension and death 
benefits, other benefits underwritten by 
insurance companies cover accident, sick- 
ness, disability, hospitalization, etc. 

Life Insurance Owned by Stockholders. 
If, upon the death of a stockholder, his 
stock is to be purchased by surviving 
stockholders, it is essential that most, if 
not all, of the purchase price be available 
immediately in cash. Life insurance can 
assure this the day the stock purchase 
agreement is signed. Each stockholder 
will own and carry a policy of insurance 
on the life (or lives) of the stockholder 
whose stock is to be purchased. In addi- 
tion to this purpose, when a stockholder 
attains an older age and the requirements 
for stock purchase change, the cash value 
of the insurance policy he has carried on 
the life of the other stockholder(s) is 
available to him for conversion to a life 


annuity for himself. 
* * * * 


TRUST COMPANIES IN CORPORATE 
ESTATE PLANNING 


HE services of trust departments of 

banks and trust companies are inval- 
uable in solving many problems developed 
by Corporate Estate Planning. In their 
capacities of agent, custodian, investment 
manager, and trustee, trust departments 
supply services that are necessary to the 
attainment of corporation objectives. As 
a practical matter the banking depart- 
ment of a trust company usually has in- 
timate knowledge of the affairs of its 
corporation customers. This background 
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allows its trust department to function 
with a maximum of effectiveness in the 
field of Corporate Estate Planning. A 
subsequent issue of this column will de- 
velop this subject in greater detail. 


For three years the column “Trends 
In Estate Planning,” written by Henry 
S. Koster, has been a regular feature 
of our pages. It is interesting to note 
the following which this column has 
developed. Every month brings evi- 
dence of its influence—how those on 
the firing line, trust men and under- 
writers, rely on its timely, construc- 
tive suggestions for aid in day to day 
selling. 

We have had so many inquiries from 
banks, insurance companies, insurance 
brokers and individual underwriters 
as to how they can use this feature of 
Trusts and Estates that it seems ad- 
visable to publish this record of events 
and statement as to policy. 

Those who are interested in colla- 
borating with attorneys, life under- 
writers and accountants in developing 
Estate business may. subscribe to 
quantities for local distribution, with 
their own imprint for such allied in- 
terests and for select prospects. Sev- 
eral insurance companies are now 
sending these reprints regularly to 
their General Agents, who along with 
brokers and individual underwriters, 
are in turn distributing them to pros- 
pects. 


Committee on Veterans’ Affairs 


Chester R. Davis, vice president and trust 
officer of Chicago Title and Trust Co., has 
been appointed chairman of the Committee 
on Veterans’ Affairs, recently created by 
the A.B.A. Trust Division. The committee 
will study the desirability of corporate fidu- 
ciaries’ acceptance of appointments for inca- 
pacitated servicemen, efficient methods of 
handling them, and compensation. Mem- 
bers of the committee are Vernon Hitchins, 
State Street Trust Co., Boston; Howard E. 
Parks, Denver National Bank; M. B. Stine, 
First National Bank, Danville, Ill.; and 
Sidney F. Taliaferro, Riggs National Bank, 
Washington. 
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CURRENT FEDERAL TAX NOTES 


PETER GUY EVANS 


Certified Public Accountant (N. Y. and N. J.): Member of New York Bar; 
Lecturer on Taxation at Rutgers and Columbia Universities 


Court Decisions 


Gift tax on transfers of remainder in- 
terests. Taxpayer held vested remainder 
interests in four trusts created by his 
father. Indebted to his mother, he gave 
demand notes and assigned his interest 
in trusts as security. Later by agree- 
ment with his mother, two trusts were 
released from lien of assignment. Simul- 
taneously, taxpayer created trust with 
remainder interests still subject to lien, 
providing that upon his mother’s death, 
the trustees liquidate the amount due on 
notes, then income to go to him for life, 
and upon his death the corpus to go to 
his children. Gift tax was assessed by 
the Commissioner on transfer. Court 
upheld the Tax Court by holding that 
for gift tax purposes the value of gift of 
pledged property is the value of the prop- 
erty over the debt. However, the Tax 
Court had erroneously held that the pres- 
ent value of gift should be computed with 
reference to taxpayer’s death rather than 
with reference to mother’s death. Con- 
sequently, the value of gift becomes 
greater because of the difference in ages 
between son and mother. Commr. v. 
Procter, C.C.A.-4, Apr. 11. 


Transfer under marital settlement 
agreement not a gift. Taxpayer trans- 
ferred property amounting to $170,000 
to his wife under a settlement agree- 
ment. Court held that such transfer was 
for a full and adequate consideration 
and constituted a bona fide transaction 
with no donative intent or purpose. Not 
being a gift, it is not subject to gift tax. 
McWilliams v. Harrison, U.S.D.C. N.D. 
Ill., E.D., Mar. 7. 


Transfer under antenuptial agreement 
subject. to gift tax. Pursuant to an ante- 
nuptial agreement, taxpayer created ir- 
revocable trust of $300,000 for his wife’s 
benefit in consideration of her release of 


Court holds 
The 


dower and property rights. 
the transfer subject to gift tax. 


Court argues that in 1939 the money 
value of the wife’s prospective dower is 
not computable except by wildest guess; 
and furthermore if she were to take un- 
der his will, such taking would be sub- 
ject to estate tax. Fahs v. Merrill, 
C.C.A.-5, May 3. 

Release of reserved trust powers not in 
contemplation of death. In 1925, dece- 
dent created two $30,000 trusts for his 
two children, reserving the power, with 
consent of trustee and life beneficiary, to 
amend but in no event to revoke the terms 
of agreement. In 1934, he enlarged the 
trusts by adding to each the sum of 
$50,000. Under the interpretation of the 
law in 1925 and up to 1937, the mere 
reservation of powers did not make the 
trusts subject to estate tax. In 1937 the 
interpretation being otherwise, he re- 
leased the reserved powers accordingly. 
Court held that the new 1937 interpreta- 
tion of the law made such release neces- 
sary if the trusts were to be excluded 
from estate tax. Furthermore, the re- 
lease was not in contemplation of death. 
And the fact that he released his reserved 
powers to avoid the estate tax, was not 
sufficient to tax the trusts under the rule 
applicable to transfers in contemplation 
of death. Spalding v. Allen, U.S.D.C. 
Middle Dist., Ga., Macon Div., May 10. 


Estate tax—widow liable as transferee. 
Husband’s estate was insolvent by reason 
of taxpayer’s receipt of insurance pro- 
ceeds under a California statute authoriz- 
ing the probate court to set apart such 
property of decedent as is “exempt from 
execution.” The insurance proceeds were 
payable to the estate and under the State 
law were property “exempt from execu- 
tion.” Court held the widow liable as 
transferee since no assets remained in 
the estate out of which taxes and debts 
could be paid. Kieferdorf v. Commr., 
C.C.A.-9, May 6. 


Transfers held in contemplation of 
death. In 1926 the New York Supreme 





Court adjudged decedent an incompetent. 
She had an annual income of over $350,- 
000 of which amount only $50,000 would 
be needed for her support. Her daughter 
petitioned the New York Court for allow- 
ances to be paid to herself and children 
of a deceased daughter, and that certain 
annual sums be paid to a brother and four 
sisters of the incompetent. These pay- 
ments from 1926 to incompetent’s death 
in 1935 amounted to nearly $1,378,000. 
Court held that sums in excess of cer- 
tain annual payments—being the annual 
amounts which the incompetent had given 
from 1914 to 1926—were gifts in con- 
templation of death. (This decision ap- 
pears to be wrong. As the dissent points 
out, how can an incompetent contemplate 
death? City Bk. Farmers Tr. Co. v. 
McGowan, C.C.A.-2, May 10. 


Estate taxability of transfer subject 
to remote reverter. In 1928, decedent 
created irrevocable trust, reserving in- 
come for self for life, and upon her death 
to her daughters in equal shares, with re- 
mainders to her descendants per stirpes. 
In the event of death of both daughters 
without leaving surviving descendants, 


corpus was to go to such persons as the 


settlor should appoint by will. Court held 
that this was not a transfer in contem- 
plation of death, but that the reservation 
of the reversionary interest subjected the 
full value of the principal to estate tax 
as a transfer effective at or after death. 
Fidelity-Phila. Tr. Co. v. Rothensies, 
C.C.A.-3, May 15. 


Tax Court Decisions 


Estate tax—‘‘contribution” disallowed. 
Taxpayer created trust, the corpus of 
which on his death was to be distributed 
during the ensuing 25 years to an Eng- 
lish corporation organized to advocate 
and further the principle of the “single 
tax” as expounded by Henry George. 
Value of corpus was deducted by execu- 
tor from gross estate as charitable con- 
tribution. Tax Court, in denying the de- 
duction, held that the corporation cannot 
be considered an exclusively educational 
or charitable organization. It also dis- 
allowed deduction for future commissions 
of the trustee. Sharpe v. Commr., 3 T.C. 
No. 81, Apr. 14. 
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Gift tax—time to claim specific exemp- 
tion. The Tax Court holds that a donor 
who, under a mistaken conception of the 
tax law, takes no part of the specific ex- 
emption on the gift tax return, is entitled 
to claim the exemption in a proceéding 
for redetermination. Damuner v. Commr., 
3 T.C. No. 84, Apr. 18. 


Estate includibility of insurance pro- 
ceeds because of reversionary interest. 
Insured died in 1937 with insurance pol- 
icy providing for reversion to himself 
in the event he survived the beneficiary. 
Tax Court held that the proceeds in ex- 
cess of $40,000 are includible in dece- 
dent’s gross estate under Act. Est. of 
Simmons, Memo T.C., Apr. 21. 


Allocation of taxable and. nontaxable 
trust income. Under a trust created by 
taxpayer, one-third of the income dis- 
tributed to his former wife was applied . 
to maintenance and support of his two 
children. Part of such income came from 
tax exempt securities. Since the tax- 
payer was liable for income tax on sup- 
port income, Commissioner contended 
that the entire one-third was taxable to 
the settlor. Tax Court held that taxable 
and exempt income should be allocated, so 
that taxpayer could get his fair share of 
the exemption accordingly. Arthur 
Letts, Jr., Memo T.C., Apr. 20. 


Gift tax—trustee liable as transferee. 
In 1938 donor transferred, by gifts, cer- 
tain property to trustee pursuant to 
agreement entered into with trust com- 
pany. Tax Court held that the trustee is 
liable as transferee for the unpaid gift 
tax of the donor for 1938. (No notice 
was ever mailed to the donor although he 
was at all times financially able to pay 
the deficiency.) Fidelity-Phila. Tr. Co. 
v. Commr., 3 T.C. No. 88. 


Trust income taxable to grantor. Tax- 
payer set up five separate trusts for his 
children (two were minors), assigning 
to each trust aliquot interest in royalty 
contract, in a purchase and sale contract, 
and shares of stock then held as collateral 
for taxpayer’s loans, which the trusts as- 
sumed. Taxpayer retained power to 
direct all investments, to direct voting 
of all securities of the trusts, to control 
distributions of trust income to benefi- 
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ciaries, and to terminate trusts at will. 
Tax Court held trust income taxable to 
taxpayer under Sec. 22(a) of the I.R.C. 
Iverson v. Commr., 3 T.C. No. 99, May 9. 


Income tax—donee’s basis of gift. Tax- 
payer was donee of undivided interest in 
certain farm chattels raised and produced 
on donor’s farm. Donor was on cash 
basis and deducted cost of raising and 
producing same in income tax returns, 
in prior years, with the result that don- 
or’s cost basis was zero. Tax Court held 
that the cost to the donee would likewise 
be zero. Shatzer v. Comr., 3 T.C. No. 
112, May 19. 


Possibility of reverter not taxable. De- 
cedent created irrevocable trust for bene- 
fit of son and his children. As children 
reached designated ages, respective 
shares of corpus were to be distributed 
to them or their issue per stirpes. If child 
died prior to reaching designated age or 
without leaving issue, then his share was 
to go to his brothers and sisters. In the 
event all children died, after death of 
son of decedent, or in the event that no 
issue of the son be living at the time of 
his death, the trust was to terminate and 
the property was to revert to decedent’s 
estate. Tax Court held that no part of 
the trust assets was includible. Francis 
Biddle Trust v. Commr., 3 T.C. No. 104, 
May 15. 


Rulings, News, Etc. 


H. R. 4646. The Individual Income 
Tax Act of 1944 became law on May 29, 
1944, by President’s signature. It re- 
peals Victory tax, substitutes 3% normal 
tax therefor, provides for alternative tax 
and optional standard deduction, changes 
exemptions, withholding and _ credits 
against net income, etc. Sec. 10(e) pro- 
vides that estate’s exemption for both 
normal and surtax is $500. The amount 
for trusts is $100. 


Pension Rule Changes in Offing. A 
sub-committee of the Senate Finance 
Committee is considering a proposal to 
annul the Treasury requirement of inte- 
gration between pension plans and Social 


Security. At a hearing on May 26, it 
was brought out that this requirement is 
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resulting in a situation under which bene- 
fits to lower-paid employees are reduced 
while those to higher-salaried personnel 
are increased. 


Two other developments of the hearing 
are the possibility of a further extension 
of time within which to conform pension 
plans to a tax-qualifying status, and the 
report that new regulations are forth- 
coming which will substitute definite lim- 
its on contributions for the general stand- 
ard of “reasonableness.” 


Mim. 5677. Outlines various provisions 
of a pension or annuity plan which will 
meet the requirements of Sec. 165(a) (4) 
of the Internal Revenue Code. Also out- 
lines plans not considered to be discrim- 
inatory. (Issued April 28, 1944.) 


T.D. 5365 and T.D. 5366. Respective- 
ly amend Reg. 79 (Gift Tax, 1936 Ed.) 
and Reg. 108 (Gift Tax), both to con- 
form to Sec. 502 of the Revenue Act of 
1943, relating to gift tax liability of cer- 
tain discretionary trusts. 


I.T. 3653. Relates to treatment for 
Federal income tax purposes of annuities 
paid under retirement plan of certain 
municipality to retired policeman and to 
his widow upon his death. Same are tax- 
able in accordance with regular annuity 
rules, to annuitant and widow. The I.T. 
points out that it is immaterial that the 
widow rendered no services. 


G.C.M. 24061. Holds, in detail, that 
the cost of a group annuity contract cov- 
ering employees is deductible from gross 
income of Company for the year in which 
same is paid. Insofar as amounts re- 
ceived by employees under the annuity 
contract are concerned, same are taxable 
in accordance with Sec. 22(b) (2) (A) of 
the Code. However, exclusions from 
gross income of employee must be figured 
accordingly. 


T.D. 5373. For taxable years begin- 
ning after Dec. 31, 1943, personal ex- 
emption and dependency credit are not 
to be reduced on return for fractional 
part of year (except in cases where 
Treasury makes jeopardy closing of tax- 
able year). Thus in decedent’s final re- 
turn no reduction in credits should be 
made. (Issued May 23, 1944.) 





Decisions 


LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were reported by these attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 


NEW JERSEY: Samuel J. Foosaner, Counsellor-at-law, Newark 
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Corporate Trusts — Liquidation Trus- 
tees Not Liable Where Due Care 
and Good Faith Exercised -— Re- 
liance on Counsel 

New Jersey— 


In re The United Conclave B. & L. 
N. J. Eq., decided May 5, 1944. 


Assn., 135 


Trustees were appointed in August, 1941 
to liquidate assets of The Conclave Build- 
ing and Loan Association. The ledger 
records of the asociation showed one, 
Fischel, as owner of certain shares in ques- 
tion. The trustees prepared “Liquidation 
certificates” to be issued in exchange for 
old certificates, notifying all members of 
their action. Doubt arising with respect 
to the ownership of the Fischel certificate, 
the trustees communicated with the Federal 
Trust Company, the apparent transferee. 
With this bank replying that they did not 
hold any certificates of the association, 
thereafter the trustees wrote to counsel for 
the Fischel estate. Subsequent to this, re- 
lying on advice of counsel, tender of the 
Fischel shares was accepted. 

Upon presentation of the account of the 
trustees, one, Rose S. Laden, excepted to 
it. While she established her ownership to 
the shares, they had not been transferred 
on the records to her name. 


HELD: The trustees acted in good faith. 
They were neither careless nor inattentive. 
Contrarily, they ascertained the facts re- 
garding the Fischel shares; made inquiry 
of the Federal Trust Company, which seem- 
ed to be the only other logical claimant, and 
sought the advice of counsel. 


Where a trustee intentionally commits - 
acts which are prohibited under the law, or 
which are beyond his powers, he cannot 
plead as a defense that he relied upon the 
advice of counsel. Where, on the other 
hand, he acts in good faith and with due 
diligence, relying upon counsel, more can- 
not be required of him. Accordingly, the 
exception of Rose S. Laden is overruled. 


a een 


Distribution — Legislation Restricting 
Rights of Aliens to Inherit Property 
Unconstitutional 


United States—District Court, Calif. 
Crowley v. Allen, 52 F. Supp. 850. 


By Calif. Stats. 1941, Ch. 895, adding 
Probate Code Sec. 259, it was provided that 
the rights of non-resident aliens to take real 
or personal property in California by suc- 
cession or testamentary disposition are de- 
pendent on the existence of a reciprocal 
right of citizens of the United States to 
take real or personal property on the same 
terms and conditions as residents and citi- 
zens of the respective countries of which 
such aliens are inhabitants and citizens, 
and on the rights of citizens of the United 
States to receive by payment to them with- 
in the United States of money originating 
from the estates of persons dying within 
such foreign countries. 


HELD: The statute is unconstitutional, 
as an interference on the part of the state 
with the treaty-making power. 


Reported by Walter Nossaman 
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Distribution — Surviving Spouse’s Right 
of Election May Be Exercised by 
Consul 


New York—Court of Appeals 


Matter of Zalewski, decided April 13, 1944; New 
York Law Journal May 9, 1944. 


A Polish consul-general without direct 
authorization by or communication from a 
decedent’s widow, a resident and national 
of Poland, sought to exercise on her behalf 
the personal right of election given to her 
by §18 of the New York Decedent Estate 
Law to take against the decedent’s Will. 
A 1931 treaty between the United States 
and Poland provides that a consular officer 
of either party shall “have the right to 
appear *** in all matters concerning the 
administration and distribution of the 
estate of a deceased person *** for all such 
heirs or legatees *** as may be non-resi- 
dents and nationals of the country repre- 
sented by the said consular officer with the 
same effect as if he held their power of at- 
torney to represent them unless they them- 
selves have appeared either in person or 
by duly authorized representative.” 

HELD: The consul-general could exer- 
cise the right of election notwithstanding 
that it was designated in the statute as a 
“personal right;” the widow was an “heir” 
within the meaning of the treaty provision, 
and a small bequest having been left to her, 
she was also a “legatee.” The powers of 
the consul-general are not those of a mere 
spokesman or conservator; he is a personal 
agent of the national charged with doing 
what the individual himself might do to 
defend his interests under the local law if 
he were present and competent. 


QQ 


Distribution — Whether “Heirs” Deter- 
mined at Date of Testator’s or Life 
Tenant's Death 


California—Supreme Court 
Re Easter’s Estate, 24 A.C. 186, (May 1, 1944), 
reversing District Court of Appeals decision re- 
ported 140 P. 2d 186, 77 Trusts and Estates 407 
(Oct. 1943). 


On Alfred Easter’s death in 1923, the 
estate was distributed in trust to pay in- 
come to various persons, including his 
widow Catherine, for life. The decree pro- 
vided, “Upon the death of the said Cathe- 
rine Easter, the trust hereinbefore referred 
to shall terminate and all of the property 
then in the hands of the trustee or in its 
possession or control, shall go to and vest 
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in the heirs at law of the said Alfred Eas- 
ter, deceased, in accordance with the 
statute of succession of the State of Cali- 
fornia in force in the month of March, 
1920, and the trustee is directed to convey, 
deliver and pay over all the corpus of said 
trust funds then in its possession or under 
its control unto such heirs in accordance 
with the statute of succession of the State 
of California in force in the month of 
March, 1920.” Catherine died in 1942. On 
Alfred’s death, his heirs were Catherine 
and a'son and three daughters, none of them 
children of Catherine. The question was 
as of what date were the “heirs” deter- 
mined—as of the date of death of the testa- 
tor or of Catherine? The will dated March 
30, 1920, provided, “Upon the termination 
of this trust my said Trustee shall convey, 
deliver and pay over all the corpus of said 
trust fund then in its possession or under 
its control unto my heirs at law in accord- 
ance with the present statute of succession 
of the State of California.”” (Emphasis sup- 
plied.) 

The court, looking only at the decree of 
distribution, in which it found no uncer- 
tainty or ambiguity, held that heirs were 
determined as of the date of Catherine’s, 
and not of the testator’s, death. Stress is 
laid upon the future tense (“shall go to 
and vest in”) used in the decree but not 
in the will, except in the direction that the 
trustee “shall convey, deliver and pay over.” 


NOTE. The case seems doubtful in rea- 
soning and wrong in result. It marks an 
extreme application of the rule which ex- 
cludes from consideration the primary 
source of information as to intent, namely, 
the will. If, as is customary, the decree 
recited that it was made pursuant to the 
provisions of the will, the case seems 
wrong on this point. Re Ewer, 177 Cal. 
660, 171 P. 683 (1918); Fraser v. Carman- 
Ryles, 8 Cal. 2d 143, 64 P. 2d 397 (1937). 

It seems to be admitted that when the 
testator used the future tense—“shall con- 
vey, deliver and pay over *** the trust 
fund *** unto my heirs” in accordance with 
the 1920 statute of succession—he meant 
heirs determined as of the date of his 
death. It is nevertheless held that when 
the court used substantially the same lan- 
guage—“the property *** shall go to and 
vest in the heirs” in accordance with the 
1920 statute—it meant heirs determined 
as of the life tenant’s death. Why should 
there be imputed to the probate court an 
intent capriciously to rewrite the will, or 





to “construe” it, when construction was 
not asked for or expected? “Shall *** vest 
in” is consistent with vesting in possession, 
as the dissenting opinion of Mr. Justice 
Traynor points out. (See also the Dist. 
Ct. of Appeals’ opinion, 140 P. 2d 186, 
188.) 

Under the court’s rule excluding the will 
from consideration where there is no 
“ambiguity”—although in this case the 
parties evidently, and one judge, thought 
there was ambiguity, and an intermediate 
court had thought the opposite conclusion 
so clear that there was no “ambiguity” 
about it—, it has become increasingly dif- 
ficult and is now approaching the impossi- 
ble, to enter a decree of distribution in such 
form as not to change the meaning of the 
will. It is suggested that lawyers in pre- 
paring decrees, and the courts for their 
own protection in signing them, would do 
well to insert provisions that the decree 
is not intended to change the meaning of 
the will or to construe it, except in those 
respects as to which construction is ex- 
pressly asked for and obtained. 


oreeeiinptnnnnifleasnineentineninmians 


Investment Powers — Scope of Func- 
tions of Consultant — Allocation of 
Consultant's Fees 


Ore:on—Supreme Court 
United States National Bank of Portland v. First 
National Bank of Portland, 142 Pac. (2d) 785. 


Testator devised and bequeathed proper- 
ty to plaintiff bank as trustee, authorizing 
the trustee to invest and reinvest trust 
properties “in such stocks, bonds, and/or 
mortgages, as are generally regarded by 
conservative bankers as constituting high- 
grade investments.” The will further pro- 
vided that all changes in investments or 
new investments were to be approved in 
writing by the executive officer of the Trust 
Department of the defendant Bank or its 
successor. The will also contained a state- 
ment that the testator’s attorney had been 
assured in writing by the trustee bank that 
it would pay out of its regular trust fees 
any charge that might be made by the 
defendant bank in approving investments. 

A suit was started by the trustee bank 
against the defendant bank for the pur- 
pose of obtaining a construction of cer- 
tain provisions of the will. 

HELD: (inter alia) Where will vested in 
consultant bank veto power over testa- 
mentary trustee as to all changes in in- 
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vestments or new investments, the con- 
sultant bank was a “fiduciary” having re- 
sponsibilities analogous to those of a trus- 
tee and subject to control of court of 
equity. 

When making of investments was under 
consideration both trustee and consultant 
bank were required to exercise prudent dis- 
cretion, not only in confining choice within 
conservative banker test, but also in select- 
ing appropriate security within that class. 

The duty of initiating all changes in in- 
vestments or new investments was on trus- 
tee and not on consultant bank. 

Where proposed change involved only sale 
of: securities to realize cash, question to 
be submitted to consultant was which of 
assets of trust should be sold and required 
consultant to consider entire trust port- 
folio. 

Duties of the consultant included ap- 
proval of sales as distinguished from pur- 
chases, and scope of the consultant’s duties 
was not limited to application of “conserva- 
tive banker test.” 

Whereas testator stated that the trus- 
tee had given assurances that charges for 
consultant bank’s services would be paid 
from regular trust fee, trustee had not 
given such assurances. However, provision 
imposing duties on consultant bank was not 
invalid, since testator’s dominant intent of 
protecting beneficiaries would prevail over 
subordinate intent of securing such pro- 
tection without additional expense. 

Since will imposed duty on consultant 
bank regarding testamentary trustee’s acts 
as to changes in investments or new in- 
vestments, but did not make valid provision 
for compensating consultant, the trustee 
would be authorized, in accordance with 
wishes of beneficiaries, to pay consultant’s 
compensation out of principal rather than 
from income. 


eA Virginia institu- 
tion, established in 
1865, with thoroughly 
organized, up-to-date 
" trust facilities. 


First AND MERCHANTS 
National Bank of Richmond 
Member Federal Deposit Insurance Corporation 





624 


Taxation — Estate & Inheritance —Non- 
Liability of Local Shares Owned by 
Non-Resident Decedent 


Ontario—Supreme Court 


The King v. Globe Indemnity Company of Canada; 
Maxwell v. The King; In re Aberdein. Judgments 
of Mr. Justice Kelly, delivered May 12, 1944. 


These cases concern the matter of On- 
tario Succession Duties on shares of On- 
tario companies where the shares are own- 
ed by persons dying domiciled in the 
U. S. A. and are transferable in a State 
other than the State in which the owner 
lived. In each case the stock certificates 
were not endorsed in blank or otherwise and 
were physically located in the State in 
which the owner lived. 

In the Williams Case (see Nov. 1942 
Trusts and Estates 525) wherein it was 
held by the Privy Council that there was 
no liability for Ontario Succession Duties, 
the shares were owned and transferable in 
the same State, and the certificates were 
endorsed in blank. ' 

The three cases were tried together and 
in each it was held that the shares in ques- 
tion were not property situate in Ontario 
under Section 9 (a) of the Succession Duty 
Act of Ontario, R.S.O. 1937, Cap. 26, or 
Section 5 (a) of the Act of 1939, and that 
the transmissions thereof were not subject 
to Ontario Succession Duties. 

With respect to the two points of differ- 
ence noted above between these cases and 
the Williams Case, Mr. Justice Kelly stated 
that whether the stock certificates were 
indorsed or not would in no way affect 
the application of the principles enunciated 
in the Williams case to the cases at bar, 
and that it was immaterial that there was 
no transfer agent for the State of domicile. 

It is expected that appeals will be taken 
to the Ontario Court of Appeal. 


NOTE: In Re Aberdein, Mr. Justice 
Kelly delivered a supplementary judgment 
on May 27. It had subsequently appeared 
that there were assets which were subject 
to the payment of succession duty in On- 
tario. He held that the full amount of ex- 
penses in connection with the funeral of the 
deceased, administration of the estate, in- 
cluding U. S. A. Federal Estate Taxes, the 
remuneration of the co-executor, and the 
legal expenses of the U. S. A. attorneys for 
the executors, is properly deductible ac- 
cording to the law of the State in which 
the deceased was domiciled at the time of 
his death, and that such law governs. 
Therefore, these expenses should be de- 
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ducted from the total value of the estate 
before computing the succession duty pay- 
able to the Province of Ontario. 


He further held that as the succession 
duties in Ontario are payable in the cur- 
rency of the Dominion of Canada, the value 
of the assets subject to the payment of the 
succession duties should also be determined 
according to the currency of the Dominion 
of Canada, and as the American dollar is 
at a premium of ten per cent: in value to 
the Canadian dollar, that the Treasurer of 
Ontario is entitled to add ten per cent. to 
the value of the assets in the United States 
which have already been computed in terms 
of the American dollar. 
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Taxation — Estate & Inheritance — Pro- 
ceeds of Accident Policy 


Ontario—Court of Appeal 


Re MacPhadyen Estate, Judgment of Mr. Justice 
Hope, confirmed on appeal to the Ontario Court 
of Appeal. [1944] O.W.N. 59 and 129. 


HELD: The proceeds of an accident in- 
surance policy upon the life of a deceased 
person were “property passing on death” 
and exigible for duty under Section 8(1) (e) 
of the Succession Duty Act of Ontario, 
R.S.O. 1927, Cap. 26. (Now Sec. 1(b) (ii) 
of Chapter 1 of the Statutes of Ontario, 
1939, 2nd Session.) 


es 


Taxation — Estate & Inheritance — 
Non-taxability of Power of Appoint- 
ment Created Before Statute 


Massachusetts—Supreme Judicial Court 


Dexter v. Commissioner, 1944 A.S. 479; April 27, 
1944. 


X died in 1874. By his will he created 
a trust to pay the income to his daughter 
A for life, with a power to appoint by will 
among her issue. In default of appoint- 
ment the property went to her issue. A 
died in 1935, without exercising her power, 
the property thereby passing to her issue 
under the original will. The question was 
whether it was subject to a succession tax. 
The first Massachusetts collateral inher- 
itance tax was enacted in 1891; the first 
general inheritance tax law in 1907. 

HELD: No tax was due. 
were discussed by the court. 

First, was a tax due under G. L. 65, §1 
(general provision for succession taxes) ? 
The Commissioner contended that the case 


Two points 





‘was brought under §1 by the provisions of 
§36 to the effect that the statute should 
apply “only to property or interests therein 
passing or accruing upon the death of per- 
‘sons dying on or after May 24, 1920.” The 
court held that this did not refer to the 
date of death of the life tenant but of the 
original testator, and therefore §36 did 
not have the effect of bringing the case 
within the scope of the general provision 
in §1. 

Second, was a tax due because of §2 of 
the statute? This was first enacted in 
1909, and provided in substance that when 
a person exercises or fails to exercise a 
power of appointment created before Sept. 
1, 1907, such exercise of or failure to exer- 
cise the power shall be deemed to be a dis- 
position of the property as though it had 
been the property of the donee of the power 
and passed on her death. The facts in this 
case were almost identical with those in 
Binney v. Long, 299 U. S. 280, which held 
the tax unconstitutional because of its dis- 
criminatory nature rather than on the in- 
herent unconstitutionality of taxing the 
exercise or non-exercise of a power. Under 
G. L. 65, $1, all interest accruing to any 
one person on account of the death of the 
decedent, whether by direct legacy, by sur- 
vivorship or under a trust, are aggregated, 
thus bringing the total tax into higher 
brackets. For example, if the donee of a 
power created before 1907 also had an indi- 
vidual estate passing to the same person 
the two would be aggregated, thus getting 
into a higher tax bracket, whereas if the 
power were created after 1907 the trust 
property would be taxed to the estate of 
the creator of the power and not added to 
the individual property of the donee. 

In the present case the Commissioner 
sought to avoid the unconstitutionality by 
not aggregating the taxes, but the court 
held that this was illegal, since §1 required 
all interests accruing to one person to be 
aggregated. There was no way to avoid 
the constitutional ban of the Binney de- 
cision, and hence no succession tax could 
be imposed on the property passing under 
the will of X. 


NOTE—the opinion contains an_ ex- 
haustive discussion of our succession tax 
law, including attempts to make it retro- 
active.) 

a 


Lindsay Bradford, president of City Bank 


Farmers Trust Co., was recently elected 
president of the New York War Fund. 


625 


Taxation — Estate & Inheritance — Tax- 
bility of Trust and Powers of Ap- 
pointment Created Before Statute 


Massachusetts—Supreme Judicial Court 


Putnam v. Commissioner, 1944 A.S. 521; April 27, 
1944, 


A died in 1935, and on her death three 
different blocks of property passed in equal 
shares to her four children, as follows:— 

(1) Her individual estate, by her will. 

(2) A voluntary trust created by A in 
1888 of which she had the income for life, 
with a general power of appointment, the 
principal in default of appointment to go 
to her issue. She did not exercise the 
power. | 

(3) <A trust created by the will of her 
father in 1900, giving her the income for 
life with a general testamentary power of 
appointment, the principal in default of 
appointment to go to her issue. She did 
not exercise the power. . 

The Commissioner computed the tax by 
adding together the total amount accru- 


Qualified by 67 years 
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trust and corporate 
fiduciary capacity. 
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ing to each child from all three blocks of 
property. 

HELD: The tax on the trust created 
by A’s father was illegal, this point being 
governed by the same principles discussed 
in Dexter v. Commissioner, reported aisc-ve. 
The tax on A’s individual estate and on 
the trust created by her in 1888 was valid, 
and it was also proper to aggregate these 
two interests for the purpose of computing 
the tax. 

a 


Wills — Probate — Action for Damages 
Based on Alleged Fraudulent Repre- 
sentation to Induce Consent to Pro- 
bate 

New York—Court of Appeals 


Ross vr. Preston, decided April 20, 1944; New York 
Law Journal May 11, 1944. 


The complaint alleged that the plaintiff 
was the sole heir and next of kin of the 
decedent, that the defendant who was 
named as executor and sole beneficiary 
fraudulently represented to the plaintiff 
that the value of the estate was less than 
$25,000. whereas it was actually about 


$372,000., that the plaintiff was induced to 
agree, in consideration of $5500. paid to 


him, to withdraw his objections based on 
undue influence and lack of testamentary 
capacity, and consented to probate, that 
pursuant to such agreement he withdrew 
his objections and the will was probated and 
plaintiff executed a release to the defend- 
ant and received the $5500. The plaintiff’s 
theory was that he could retain the con- 
sideration paid to him, and obtain damages 
for the loss caused to him by the defend- 
ant’s alleged fraud. 

HELD: It was proper to dismiss the 
complaint for failure to state facts suf- 
ficient to constitute a cause of action, be- 
cause the plaintiff suffered no injury unless 
the value of the right to contest probate, 
which he gave up for $5500., was worth 
more than that amount, and the value of 
that right was only speculative. The plain- 
tiff cannot affirm the agreement, retain the 
consideration received upon it and at the 
same time assert that. the will which was 
probated was not the act of the testator; 
he cannot affirm the agreement to with- 
draw objections and at the same time urge 
that he could sustain those objections and 
that the adjudication that the will is valid, 
to which he consented for a price which he 
retains, is not binding upon the parties to 
the decree. 


TRUSTS and ESTATES—June 1944 


Wills — Probate — An Action of Tort 
Will Not Lie for Undue Influence in 
Procuring the Execution of a Will 


Massachusetts—Supreme Judicial Court 
Brignati v. Medenwald, 1944 A.S. 317; March 6, 
1944, 


Action of tort by the daughter and only 
heir of the testator, claiming that the de- 
fendant by undue influence, fraud, etce., 
caused the testator to make a will favor- 
able to him and unfavorable to her, thereby 
depriving her of her inheritance. 

HELD: Such an action would not lie, as 
the plaintiff had a complete remedy avail- 
able by contesting the allowance of the will 
in the probate court, that being the only 
method provided by our law for ascertain- 
ing the validity of an instrument purport- 
ing to be the last will of the testator . 


The court distinguished the case from 
Lewis v. Corbin, 195 Mass. 520, where the 
allegations were that the testator was about 
to execute a codicil in favor of the plain- 
tiff but that the defendant fraudulently 
persuaded him that only one witness was 
necessary, thereby depriving the plaintiff 
of her legacy. In that case the plaintiff 
was not pursuing a course inconsistent with 
the decree of the probate court, but seeking 
to recover damages for something entirely 
outside of it. 


ny, 


Wills — Probate — Necessity of Mail- 
ing Notice of Hearing to Heirs — 
Proceedings Affecting Non-resident 
Aliens 


California—District Court of Appeal 


Farmers and Merchants National Bank of Los 
Angeles v. Superior Court, 63 A.C.A. 1 (April 9, 
1944). 


Probate Code Sec. 327 requires giving 
notice of hearing of petition for probate 
of a will by publication or, under some cir- 
cumstances, posting. Sec. 328 requires that 
““*** copies of the notice must be person- 
ally served upon the heirs of the testator 
and the devisees and legatees named in the 
will *** or mailed, *** to them at their re- 
spective places of residence ***.” The pe- 
tition for probate of the will of Jacob 
Kahan was heard and the will admitted 
to probate on December 27, 1942. It there- 
after appeared that on November 9, 1942, 
copies of notice of hearing had been mailed 
to the heirs, devisees and legatees, except 
two heirs in Russia in territory then occu- 





pied by the German army. Notices to these 
heirs were sent by registered mail, c/o 
Alien Property Custodian, Washington, 
D. C. These facts appearing, the court re- 
fused to proceed further with the admin- 
istration, being of the opinion that the 
order for admission to probate of the will 
was void. 

In this proceeding in mandamus to com- 
pel the court to proceed with the admin- 
istration, writ granted. Court says result 
would be the same regardless of mailing of 
notice to Alien Property Custodian, placing 
the decision on ground that mailing of notice 
as required by Sec. 328 is not a jurisdic- 
tional step, but is a matter only of conven- 
ience and good administration. Held, fur- 
ther, constructive service of notice of pro- 
ceedings to probate a will is not ineffectual 
as notice to interested parties residing in 
territory occupied by the armed forces of 
the enemy. Such proceedings, in rem and 
generally in the interests of, rather than 
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adverse to, the parties to be reached by 
service, are to be distinguished from actions 
or proceedings in rem, the purpose of which 
is to foreclose or bar or obtain a decree 
adverse to rights or interests held or as- 
serted by such persons. On the latter point, 
see annotation, 137 A.L.R. 1365. 


| 


Wills — Probate — Testamentary Capa- 
city and Undue Influence 


Massachusetts—Supreme Judicial Court 
O’Brien v. Collins, 1944 A.S. 71, Feb. 1, 1944. 


The opinion in this case contains excel- 
lent discussions of many points in connec- 
tion with will contests—the sufficiency of 
evidence to warrant issues—the nature ‘of 
jury issues on fraud and undue influence— 
admissibility of evidence, etc., making it 
an instructive case to read. 
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